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Commissioner Eastman Reappointed 


President Roosevelt, on July 9th, sent to the Senate the nomination 
of Commissioner Joseph B. Eastman to succeed himself. Commissioner 
Kastman’s term expired on December 31, 1936, but he has continued to 
serve as a Commissioner. The nomination was confirmed on July 26th. 





John L. Rogers Appointed Member of Interstate 
Commerce Commission 


John L. Rogers, who has been Director of the Bureau of Motor Car- 
riers of the Interstate Commerce Commission since its inception, was 
nominated to be a member of the Interstate Commerce Commission for 
the term expiring December 31, 1943, to succeed Commissioner Hugh M. 
Tate, of Tennessee, whose term expired December 31, 1936. The nomi- 
nation was sent to the Senate on July 29th, and confirmed on August 
17th. 

Commissioner Rogers was born in Knoxville, Tennessee, in 1899. 
He began his career in the Mechanical Department of the Southern 
Railroad. He later attended the University of Tennessee and George 
Washington University and secured a degree in Mechanical Engineering. 
In 1917 he entered the service of the Commission as a Mechanical 
Engineer in the Bureau of Locomotive Inspection, and by nightwork 
secured a degree in Law from the National University Law School and 
was admitted to the Bar. In 1925 he became a Special Examiner in the 
Bureau of Service. In 1933 he became the Executive Assistant to the 
Federal Coordinator of Transportation. In addition to his study of 
Mechanical Engineering and Law, he has also studied Accounting. While 
a Special Examiner in the Bureau of Service, he handled various difficult 
and complicated cases, principally the extensive investigation of re- 
frigerator charges, as well as mechanical matters involving locomotive 
equipment. He played an important part in the Six-Hour Day Investi- 
gation. 


Several years ago he began an intensive study of motor carrier and 
rail regulation, and on August 16, 1935, he became the Director of the 
Bureau of Motor Carriers, created by the Commission to administer the 
Motor Carrier Act of 1935. For his duties as a member of the Commis- 
sion, Commissioner Rogers has the advantage and knowledge of Engi- 
neering, Accounting and Law, and experience in both administrative and 
executive work. He also has an intimate acquaintance with the pro- 
cedure of the Commission. 
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I. C. C. Hearing Room Clerk Retires 


Henry J. Conyngton, Section of Dockets, has retired effective at 
the close of business, September 30, 1937. 

Mr. Conyngton was born September 27, 1867, at Evansville, Ind., 
and was appointed to a position with the Interstate Commerce Commis- 
sion, November 3, 1898. For thirty-nine years, Mr. Conyngton has well 
and faithfully served the Commission in various capacities. During the 
last thirty years, he has been Hearing Room Clerk to the Commission, 
attending its various sessions of oral arguments. At the same time, Mr. 
Conyngton performed various other duties connected with the reporting 
of proceedings before the Commission. 

Mr. Conyngton’s many friends and associates throughout the Com- 
mission will miss his cheery presence but will be gratified to know that 
he will shortly begin the enjoyment of a well-earned rest at his home in 
Florida. 

Harry R. Deale has been appointed to fill the vacancy caused by the 
retirement of Mr. Conyngton. Mr. Deale has been with the Commission 
since 1917 and in 1929, when the Commission’s bar was inaugurated, he 
was assigned the task of maintaining the record of applications. In 
October, 1936, Mr. Deale was appointed Hearing Room Clerk for the 
Bureau of Motor Carriers. 





Eighth Annual Meeting 
Hotel Coronado, St. Louis, Missouri, October 14 and 15 


This year offers to members of the Association one of the most 
interesting annual get-togethers in the Association’s history. The pro- 
gram, which is being arranged by a committee in St. Louis, will contain 
a great many special features which you will not want to miss. 

Full details of this, program will be given in the October JourNaL, 
but the following brief outline will give you an idea of what to expect. 


Business SESSIONS: 


Two business sessions will be held on October 14—one in the morn- 
ing and one in the afternoon. Jack Scott, Chief of the Section of Law 
and Enforcement of the Bureau of Motor Carriers, Interstate Commerce 
Commission, will address our group at one of these sessions. The sub- 
ject of his address will be announced later. A third business session 
will be held on the morning of October 15. The names of other guest 
speakers will appear in the program as it is to be printed in the next 
JOURNAL. 
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Group LUNCHEON: 


Attending members will have the opportunity of being present at a 
very pleasant social gathering in the form of a group luncheon to be 
given on the first day of the Convention. (Full details to be available 
later. ) y 


DINNER-DANCE: 


The high light of the social side of the annual meeting consists of a 
dinner and dance in the main ballroom of the Coronado Hotel. An inter- 
esting and unique form of entertainment for the dinner guests, to be 
known as the ‘‘Incomco Sweepstakes,’’ is being prepared by the St. 
Louis Arrangements Committee. 


Gotr TOURNAMENT: 


The main attraction for those of you who go in for sports, will be 
the golf tournament on the afternoon of October 15. The weather in St. 
Louis is ideal for golf at that time, and as an added incentive, several 
valuable prizes will be awarded to contestants in the tournament. This 
does not mean that you have to be a ‘‘pro’’ either, because some prizes 
will be given on the basis of chance rather than on a basis of skill. 


SIGHTSEEING FOR SIGHTSEERS : 


For those who are not interested in golfing, the St. Louis Com- 
mittee has arranged a tour of the city. This tour will include, among 
other things, a trip through the Anheuser-Busch Brewery, where free 
beer is served to guests. 

An informal gathering will be held on the afternoon of the second 
day, following the golf tournament and sightseeing tour. 


FOR FULL DETAILS READ YOUR OCTOBER JOURNAL 





Associated Traffic Clubs of America to Hold Fall 
Convention at St. Louis, October 11, 12, and 13. 


The fall convention of the Associated Traffic Clubs of America is to 
be held at the New Hotel Jefferson, St. Louis, Missouri, on the 11th, 12th 
and 13th of October. 

Many of the members of the member clubs of the Associated Traffic 
Clubs are also practitioners before the Interstate Commerce Commis- 
sion and members of the Association of Practitioners. 

It is hoped that members of either group will make their plans to 
attend both conventions. The annual meeting of the Association of Prac- 
titioners is to be held on the 14th and 15th of October at the Coronado 
Hotel, St. Louis. 





Plan of Arrangements For Fall Meeting of the 
Associated Traffic Clubs of America 


In St. Louis, Mo., October 11, 12 and 13, 1937. 
Place—New Hotel Jefferson. 


PROGRAM 


Monday, Oct. 11th— 9:30 A. M. Registration 
Mezzanine Floor 
10:00 A. M. Meeting of Board of Directors 
Room No. 9 
1:00 P.M. Luncheon to Board of Directors and 
Officers of the Traffic Club of St. Louis in 
honor of Homer 8S. Snow 
John M. Fitzgerald—Host 
Room No. 7 
Tuesday, Oct. 12th— 9:00 A. M. Registration 
Mezzanine Floor 
10:00 A. M. Opening of Convention 
Gold Room 


(Convention will be called to order by President Homer S. Snow to 
be followed by Invocation; Address of Welcome by James J. Hoban, 
President of Traffic Club of St. Louis, who will also acknowledge assist- 


ance of the Women’s Traffic Club of St. Louis on Registration and Sight- 
Seeing,—reply thereto by President Homer S. Snow; Announcements 
by General Chairman of the Convention Committee and Secretary of the 
Associated Traffic Clubs. This to be followed by regular business. An- 
nouncements to be made other than as indicated will be placed in writ- 
ing and are to be given to the Secretary of the Associated Traffic Clubs 
Convention. ) 


12 :30 P. M. Luncheon to member Traffic Club 
Publication Editors. 
A. T. C. Host, James L. Merrick, Chairman 
(James J. Hoban to welcome) 
Room No. 7 
2:00 P. M. Convention, Afternoon Session 
Ivory Room 
2:00 P. M. Motor Bus Sight-Seeing Trip for Ladies 
(not delegates) 
4:30 P.M. Meeting of Traffic Club Publication 
Editors 
Room No. 7 
6 :30 P. M. Reception 
Mezzanine Floor 
7:00 P. M. Dinner 
Gold Room 
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(James J. Hoban, President of the Traffic Club of St. Louis will 
preside at the dinner and John M. Fitzgerald will function as Toast- 
master. Invocation will be said at dinner and will precede the partaking 
of food. Following conclusion of the meal, the meeting will be called to 
order by Mr. Hoban who will proceed to introduce Mr. Fitzgerald who 
will continue in charge of proceedings until the close. ) 


10:00 P. M. Dancine 


(Following conclusion of the speaking after the dinner, a sufficient 
number of tables will have to be cleared to provide for a dancing floor 
—an interval of one-half hour will be allowed for this purpose. ) 


Wednesday, Oct. 13th— 9:30 A. M. Convention 
Ivory Room 
1:00 P. M. Luncheon to Chairman of member 
club 
Educational Committees. Traffic Club of 
St. Louis—Host 
F. G. Maxwell, Chairman 
(James J. Hoban to welcome) 
Room No. 7 
1:00 P. M. Golf Tournament 
Country Club 





Practitioner’s Rubber Checks 


Several members of this Association in Washington have cashed 
checks for one Ray V. Gillispie, of Houston, Texas, a registered practi- 
tioner before the Interstate Commerce Commission, only to have these 
checks returned with the notation ‘‘Account Closed’’ or ‘‘ Insufficient 
Funds.’’ In a number of instances the checks have not been made good. 
“‘Forewarned is forearmed.”’ 





I. C. C. Issues Complaint Against Practitioner 


The Interstate Commerce Commission, on July 13, 1937, ordered 
that a proceeding of investigation be instituted with respect to certain 
activities of Edward F. Cody, a registered practitioner before the Com- 
mission. A hearing was assigned, to be held at Portland, Oregon, August 
11, 1937, but the respondent failed to appear at the hearing. The re- 
spondent has been temporarily suspended from practicing before the 
Commission. The complaint alleges that the respondent accepted filing 
and retaining fees agreeing to file with the Commission complaints 
praying for proper rates and for reparation on past shipments of auto- 
mobiles, but that in the complaint filed reparation was not prayed for, 
and that he requested the dismissal of the complaint without the con- 
sent of the complainants. 





I. C. C. Practitioner Disbarred 


The Interstate Commerce Commission entered an order on July 29, 
1937, disbarring Earle Herbert Bogardus from further practice before 
the Commission, and striking his name from its register of persons en- 
titled to practice. The Commission found that the disbarred practitioner 
does not possess the requisite qualifications prescribed for practitioners 
before the Commission, and has been and is lacking in character and 
integrity, and that his professional conduct has been improper. 

The Commission concludes its report with a warning to practitioners 
with respect to advertising and solicitation of business, saying : 

‘*While not directly brought in issue in this proceeding by the order 
and notice of complaint, and therefore to be accorded no weight in 
reaching the determination herein announced, we must take notice of the 
conduct of the respondent in advertising and soliciting employment as 
disclosed in the record. For the benefit of members of our bar, and for 
the protection of parties having business before us, we should say that 
what is shown goes beyond the bounds of ethical and professional conduct 
and must be condemned.’’ 
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HUGH M. TATE 
COMMISSIONER 
August 24, 1937. 
Mr. ALLAN P. MaTTHEw, 
Balfour Building, 
San Francisco, Calif. 


‘loners 


order 
zht in Dear President Matthew: 

of the : “a ; 

ent as With much appreciation I acknowledge receipt of your cor- 
nd for dial invitation of date August 17 that | attend the annual meet- 
y that ing of the Association of Practitioners to be held at St. Louis, 
ynduet Mo., on October 14 and 15. While this, at present, seems practi- 

cally impossible, my appreciation is none the less sincere. 


As you, of course, know my term on the Interstate Com- 
merce Commission expired last December 31, but no successor 
was appointed until some two or three weeks ago. He is to be 
sworn in on or about September | and thereafter I shall no 
longer be a Commissioner, but my association with the Commis- 
sion and all of its officials, including the Association of Practi- 
tioners and its very efficient Executive Secretary, Mrs. Battle 
(Mrs. McDonough as | have been so used to call her), will 
continue in memory for as long as | live. Perhaps | shall 
conclude to practice before the Commission, as | was hefore 
coming here in the very active practice of law in my home State 
of Tennessee, being Judge of one of the Courts there. At any 
rate, every association here has been pleasant and I carry away 
only the nicest kind of thoughts and I am again expressing to 
you my appreciation of your invitation and I add my best 
wishes for the greatest success of the meeting. 


Sincerely yours, 


HucH M. Tarte. 





Segal Denied Admission to Practice Before I. C. C. 


The Interstate Commerce Commission on. August 17, 1937, issued an 
order denying the application of Solomon Segal for admission to prac- 
tice before the Commission, under Rule 1-B of its Rules of Praetice. 
The Commission had assigned the application for hearing before Com- 
missioner Aitchison at 10:00 A. M. on that day, but no appearance in 


support of his application was made by him at the appointed time and 
place. 





In The Halls of Congress 


First Session of 75th Congress Adjourned 


The First Session of the 75th Congress was adjourned sine die on 
Saturday, August 21st. Unless called into Special Session, the Congress 
will reconvene on January 3, 1938. All bills not acted upon during the 
First Session remain alive during the Second Session, or any Special 
Session that may be called. 





Supreme Court Justice Appointment Confirmed 


The Senate, on August 17th, by a vote of 63 to 16, confirmed the 
nomination of Hugo L. Black to be an Associate Justice of the Supreme 
Court of the United States, to succeed Mr. Justice Van Devanter, retired. 
Senator Black resigned from that body August 19th, and by subscribing 
to a new oath.became an Associate Justice on the same date. 





New Member of House Committee on Interstate and 
Foreign Commerce 


Representative Martin J. Kennedy, of New York, has been elected 
a member of the Committee on Interstate and Foreign Commerce of 
the House of Representatives, to succeed Representative Theodore A. 
Peyser, of New York, who recently died. 





Judiciary Investigation 


By House Resolution 287, passed by the House of Representatives 
on August 11th, its Committee on the Judiciary is directed to investigate 
the organization and operation of, and the administration of justice in, 
the Courts of the United States inferior to the Supreme Court; the juris- 
diction of these Courts, both as to territory and subject matter; their 
procedure, rules of practice, ete. 





St. Lawrence Waterway Treaty 


Premier Mitchell F. Hepburn, of Ontario, Canada, in a letter to 
Congressman Beiter, has announced that in so far as the Province of 
Ontario is concerned, the St. Lawrence Waterway project cannot be 
justified on economic grounds. Premier Hepburn said that Ontario does 
not need the power, and in his judgment there is no occasion to provide 
additional transportation facilities. The Senate has refused to ratify 
the St. Lawrence Waterway Treaty, and Canada has taken no action 
upon it. 
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Train Limit Bill 


The Train Limit Bill, 8. 69, was passed by the Senate on July 26th. 
As passed, it provides that after July 1, 1938, it shall be unlawful for any 
common carrier subject to the provisions of the Interstate Commerce Act 
to operate any train consisting of more than seventy freight cars, exclu- 
sive of caboose. The bill was sent to the House of Representatives, and 
there referred to the Committee on Interstate and Foreign Commerce. 

It has been announced that if the bill is passed by Congress its 
constitutionality will be contested by the rail carriers. The Nevada 
Train Limit Law has been held to be unconstitutional, because it bears 
no reasonable relation to safety. Similar laws passed by the Oklahoma 
and Louisiana Legislatures are being contested. In opposition to the 
bill the railroads contend : 

1. Accidents, injuries and fatalities would be increased, particu- 
larly in connection with grade crossings and train collisions. 

2. Out-of-pocket operating expenses would be increased approxi- 
mately $125,000,000 annually on the basis of 1930 traffic and about 
$90,000,000 on the basis of 1936 traffic. 

3. That entirely aside from the increase in operating expenses, 
enormous capital expenditures would be required to provide additional 
engines and additional main tracks, sidings and yards necessary to 
handle the extra trains, thus increasing by many million dollars the an- 
nual fixed charges of the roads. 

4. That economical and efficient use of the existing railway plant 
and facilities would not be possible and modern operating methods, which 
include the running of longer trains, could not be employed. 

5. That higher operating costs and new carrying charges on large 
additional investments would be reflected in higher freight rates. 

6. That railway service to the public would be impaired because of 
congestion on the road and in terminals and because of the inability of 
trains already carrying seventy cars to pick up additional loaded cars 
which are ready to move. 

The Committee on Interstate and Foreign Commerce of the House 
of Representatives voted to take the Bill up early in the next Session of 
Congress. 





Signal Inspection Bill Passed 


The Signal Inspection Bill, 8. 29, was passed by the House of Repre- 
sentatives on August 16th, and on August 18th the Senate concurred in 
the House amendments. 

The new law provides that the Interstate Commerce Commission 
may, after investigation, if found necessary in the public interest, order 
any carrier, within a time specified in the order, to install block signal 
systems, interlocking, automatic train stop, train control, and/or cab- 
signal devices, and/or other similar applicances, methods, and systeme 





448 I. C. C. PRACTITIONERS’ JOURNAL 





intended to promote the safety of railroad operation, which comply with 
specifications and requirements prescribed by the Commission, upon 
the whole or any part of its railroad. 

Each carrier by railroad is required to file with the Commission its 
rules, standards and instructions for the installation, inspection, main- 
tenance, and repair of these systems, devices, and appliances, within six 
months after the enactment of the law, and, after approval by the Com- 
mission, such rules, standards and instructions, with such modifications 
as the Commission may require, become obligatory upon the carrier. 

The Commission is authorized to inspect and test any such systems, 
devices and appliances, and to determine whether they are in proper 
condition to operate and provide adequate safety. The bill has been 
signed by the President. 





Reduced Rates on Account of Catastrophes 


The House of Representatives, on August 20th, passed S. 2619, 
already passed by the Senate which amends paragraph (1) of Section 22 
of the Interstate Commerce Act so as to permit carriers to give reduced 
rates for the transportation of property to or from any section of the 
country with the object of providing relief in case of earthquake, flood, 
fire, famine, drought, epidemic, pestilence, or other calamitous visitation 
or disaster, if such reduced rates have first been authorized by order 


of the Interstate Commerce Commission. The Commission is required 
to define the section and specify the period during which such reduced 
rates are to remain in effect, and also to define the class or classes of 
persons entitled to such reduced rates. The President signed the bill. 





Routing Bill Passed by Senate 


The Routing Bill, S. 1261, was passed by the Senate on August 10th. 
The Committee on Interstate and Foreign Commerce of the House of 
Representatives, to which the bill was then referred, voted to take it up 
for consideration early in the next session of Congress. 





Investigation of Railroad Financing 


Chairman Wheeler of the Committee on Interstate Commerce of the 
Senate expects to conclude the investigation of railroad financing before 
the end of the current year. At the conclusion of the investigation 
legislation for the regulation of holding companies will be prepared for 
the consideration of the Congress. This legislation will probably provide 
the Interstate Commerce Commission authority to supervise the accounts 
and security transactions of holding companies controlling railroads 
indirectly as well as those controlling them through stock ownership. 
Hearings will probably be held by the Committee during September, 
October and November. So far, the Committee has devoted most of its 
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time to an investigation of the so-called Van Sweringen roads. It is 
probable that the hearings in the Fall will relate to the Pennsylvania 
Railroad, the New Haven, the New York Central, the Cotton Belt and 
others. 





Transportation of Stolen Animals in Interstate Commerce 


The House of Representatives, on August 20th, passed S. 1375, pro- 
viding for the punishment of persons guilty of transporting, or causing 
to be transported, in interstate or foreign commerce any animal, or the 
eareass or hide or any part of any animal which has been stolen. By 
reason of an amendment made to the bill by the House of Representa- 
tives, to include domestic fowl, the bill was returned to the Senate, which 
concurred in the amendment, and sent the bill to the President for his 
signature. The bill has been vetoed by the President. 





Regulation of Air Transportation 


By unanimous consent, the Senate, on August 18th, postponed until 
the next session of Congress further consideration of 8. 2, providing 
for the regulation of air transportation by the Interstate Commerce 
Commission. 

Announcement has been made of the formation of the ‘‘ Interstate 
Airways Committee,’’ organized to reflect the views of air-minded 
citizens throughout the country. The Committee seeks the Federal regu- 
lation of air transport, and is urging action on the McCarran-Lea Bill, 
which provides for the regulation of all airlines by the Interstate Com- 
merce Commission, similar to that which the Commission exercises over 
rail and motor carriers. 





National Safety and Accident Prevention 


On August 7th, the Senate passed, without debate, H. R. 7433, to 
advance a program of national safety and accident prevention, and sent 
it to the President. The bill was passed by the House of Representatives 
on August 2nd. The bill was signed by the President. 





Transportation of Persons During Labor Controversies 


S. 2403, to prohibit the transportation of certain persons in inter- 
state or foreign commerce during labor controversies, was passed by the 
Senate on August 14th. This bill is an amendment to the existing law, 
the so-called Byrnes Act, which prohibited the transportation of individ- 
uals in interstate commerce for the purpose of using acts of violence 
to interfere with peaceful picketing, ete. The original Act was held to 
apply only to the persons employing such individuals. S. 2403 makes 
the law apply as well to the person employed. 
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Proposal to Prohibit Interstate Unlicensed Operators 
of Motor Vehicles 


The Committee on Interstate Commerce of the Senate has favorably 
reported the Truman Bill, 8. 589, prohibiting the operation of motor 
vehicles in interstate and foreign commerce by unlicensed operators. 
The bill, as reported, would confine to state borders all vehicles in states 
which do not license drivers following an examination, in which the 
applicant must undergo an eyesight test, show ability to read and under- 
stand highway signs regulating, warning, and directing traffic, and give a 
demonstration of ability to exercise reasonable care at the wheel. In ad- 
dition, the operator must be at least sixteen years of age and the state 
must have a provision for revocation or suspension of licenses. The bill 
would not become effective until four years after the date of enactment. 
More than half the states would be affected by this bill. The American 
Automobile Association has characterized the bill as ‘‘a timely warning 
to the states that the destruction of life and property on the highways 
cannot continue.”’ 





Investigation of Motor Vehicle Speeds 


Representative Eicher, of Iowa, has introduced H. J. Res. 472, to 
direct the Interstate Commerce Commission, under Section 304(a) (5) 
of the Motor Carrier Act, 1935, to submit to Congress with reasonable 
expedition a full report, or series of reports, on ways and means to pro- 
mote the safety of operation of motor vehicles, with particular reference 
to constructional or other positive mechanical methods for limiting the 
maximum capable speed of motor vehicles. 





National Flood Control Plan Bill Vetoed 


President Roosevelt has vetoed S. J. Res. 57, directing the Secretary 
of War to submit to Congress a report embodying a comprehensive 
national plan for flood control. In his message to the Senate, accompany- 
ing the veto, he said the resolution would have made the War Department 
sole agent in flood control work, and that the plan was contrary to his 
national conservation message to Congress on June 3rd. 





Freight Rates on Agricultural Products 


Chairman Jones of the Committee on Agriculture of the House of 
Representatives, has introduced H. R. 7972, to provide an adequate and 
balanced flow of agricultural commodities in interstate and foreign 
commerce. Section 14 (a) of the bill would authorize the Secretary of 
Agriculture to make complaint to the Interstate Commerce Commission 
with respect to rates relating to the transportation of foreign products, 
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and prosecute such complaints. The bill also provides that before pro- 
ceeding, to hear and dispose of any complaint filed by any persons other 
than the Secretary of Agriculture, involving the transportation of for- 
eign products, the Interstate Commerce Commission shall cause the 
Secretary to be notified of the proceeding, and, upon application by the 
Secretary, shall permit him to appear and be heard. The Committee on 
Agriculture will consider this bill in executive session tomorrow. 

On August 20th, the House of Representatives adopted S. J. Res. 
207, expressing the views of Congress as to a program for the relief and 
benefit of agriculture. It amended the resolution so as to provide that 
application should be made to the Interstate Commerce Commission for 
correction of discriminations now existing against agricultural products 
in the freight rate schedules. The Senate concurred in the amendment 
on August 21st, and the resolution was sent to the President for his 
signature. 





Section 204 Claims 


Senator Bilbo, of Mississippi, has introduced a bill, 8S. 2782, directing 
the Interstate Commerce Commission to reopen all claims under Section 
204 of the Transportation Act, 1920, heretofore filed by carriers and 
denied by the Commission by reason of its interpretation of the word 
‘deficit’? as used in that Section. The bill also provides that the word 
“‘deficit’’ as used in that Section shall be construed to mean a deficiency 
or decrease in the carrier’s railway operating income for that portion 
(as a whole) of the period of Federal control during which it operated 
its own railroad as compared with its average railway operating income 
for the corresponding portion of the test period, in line with the original 
decision of the Interstate Commerce Commission in 66 I. C. C. 765. The 
bill was referred to the Committee on Interstate Commerce. 





Federal Employers’ Liability Act Amendments 


Hearings on legislation to amend the Federal Employers’ Liability 
Act were concluded by a subcommittee of the Committee on the Judiciary 
of the House of Representatives. No announcement was made as to when 
the Committee would hold an executive session to consider this legislation. 
The Committee extended the scope of the hearings so as to include H. R. 
7336 and H. R. 7621, along with H. R. 5755. 





Amendments to Railroad Retirement Act 


Senator Davis, of Pennsylvania, has introduced a bill, S. 2860, 
providing for the amendment of Sections 1 and 2 of the Railroad Retiré- 
ment Act of 1935, as amended by the Railroad Retirement Act of 1937. 
The principal amendments would allow an employee to include in his 
“years of service’’ the periods for which he received remuneration 
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for time lost, the time served in the armed forces of the United States 
during the World War, while on furlough, the time absent on account of 
sickness or disability not due to his own misconduct, and the time he was 
on furlough through no fault of his own. They would also permit the 
inclusion of years of service rendered an employer included in the Act 
as an ‘‘employer,’’ regardless of whether it had the classification of an 
‘‘employer’’ at the time the service was rendered. 





Anthracite Coal Code Proposed 


Representative Boland, of Pennsylvania, who is the Democratic 
Whip in the House of Representatives, has introduced a bill (H. R. 
7866), to establish control over the anthracite coal industry along the 
lines of that exercised over the bituminous coal industry under the 
Bituminous Coal Act of 1937. Representative Boland’s bill would create 
a National Anthracite Coal Commission of five members and set up a 
coal code. 





Unemployment Census 


The House of Representatives has passed S. 2705, providing for the 
taking of a census of employment, unemployment, occupations, ete. The 
bill was passed by the Senate on August 7th. It was signed by the 
President. 





Regional Conservation Bills 


The Committee on Rivers and Harbors of the House of Representa- 
tives voted on August 5th to discontinue further hearings on H. R. 
7365, providing for regional conservation authorities. Hearings will 
be resumed at the next session of Congress. 





Personals 


Mr. Harry G. Schad, Vice President of the Association of Practi- 
tioners before the Interstate Commerce Commission, was recently made 
Vice President of the Keystone Pipe Line Company, a subsidiary of 
The Atlantie Refining Company. 
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STATUS OF TRANSPORTATION LEGISLATION AT CLOSE OF 
1ST SESSION OF 75TH CONGRESS 














Ss. H. R. SuBJECT Status In} Status In 
Senate House 
1427 Air Le — Transfer to 
2, 1760 7273 Air Transportation—Regulation of| Reptd. Reptd. 
738 4652 Air Safety Bill Reptd. Hgs. 
6348 Bankruptcy Act, Sec. 77—Amend- Hgs. 
ment Of. 
222 Blind Persons, Transportation Of. 
725, 1333 1528, 2517 | Bridges and Tracks—Inspection Ot} Hgs. 
1888 4282 
7589 Carriers’ Taxing Act—New. Law Law 
Dogs Accompanying Blind Persons. Law Law 
482 5755, 7336 | Employers’ Liability Act—Amend- Hgs. 
ment Of. 
152 7621 
144 Excess Crews On Trains. 
6150 Florida Ship Canal. Reptd. 
7312 Franks (Telegraph). Hgs. 
3134 Fuel Oil—Tax On. 
1638 1.C.C. Appointments—Limiting Of. 
2475 7500 Labor Standards. Passed Reptd. 
4073, 4074 | Motor Carrier Act, 1935, Amend- 
ments. 
589 2884, 4084 | Motor Vehicles—Operations In In-| Reptd. 
terstate Commerce. Passed 
2818 8129 Municipal Area Amendments To 
‘Motor Carrier Act. Passed 
18 National Safety Standards Comm. | Passed 
1356 1668 Pettengill Fourth Section Bill. Passed 
1398 Pipe Lines, Commodities Clause. 
1530 Railroad Land Grants—Protection 
Of. Passed 
2395 7519 Railroad Retirement Act Amend- Law Law 
ments. 
29 6837 Railway Signals—Installation and Law Law 
Inspection Of. 
2927 Rates—Equalization Of Geograph- 
ical Sections. 
$.C.R.6 Rates—Mileage Basis. 
H.J.R.122 | Rates—Port Traffic. 
1350 4213 Savannah River Inland Water- Law Law 
ways Operation. 
1680 4406 Six-Hour Day for Railroad Em- 
ployees. 
1375 Stolen Animals, Transportation Of.| Vetoed Vetoed 
1261 4341 Through Routes and Rates. Passed 
1492 4358 Train Dispatchers—Six-Hour Day.| Sub-Com 
532 208 Train Dispatching Offices. Comm. Hgs. 
69, 1108 a Train Lengths, Limitation Of. Reptd. 
2403 Transportation of Persons—Labor} Passed 
Controversies. 
1400 5719 Water Carriers—Regulation Of. Reptd Hgs. 
ha Water Competitive Freight Rates. 
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Hgs.—Means Hearings Held. 
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Reptd.—Means Reported by Committee. 





At the Interstate Commerce Commission 


I. C. C. to Investigate Alleghany Corporation and Chesapeake 
Corporation 


The Interstate Commerce Commission issued an order on August 11, 
1937, in Docket No. 27825, instituting a proceeding of inquiry and in- 
vestigation, upon its own motion, into and concerning the holdings of 
common carrier securities, financial and other operations, and practices, 
of the Alleghany Corporation, the Chesapeake Corporation, Robert R. 
Young, Frank F. Kolbe and Alan P. Kirby, particularly as they relate 
to the Chesapeake and Ohio Railway Company, the New York, Chicago 
& St. Louis Railroad Company and the Missouri Pacific Railroad Com- 
pany, and other railroads subject to the Interstate Commerce Act, in 
order to determine the jurisdiction of the Commission over the said 
Corporation as now existing and as proposed to be consolidated, with a 
view to the making of a report and such order as may be found warranted 
under Section 5 (11), or other provisions of the Interstate Commerce 
Act. The proceeding will be assigned for hearing at such times and 
places as the Commission may later direct. 

The Securities and Exchange Commission has requested the two 
Corporations to ‘‘amplify’’ certain information given their security 
holders in soliciting proxies for the proposed plan of consolidation of 
the two Companies. Phe Securities and Exchange Commission asked for 
further disclosure as to the extent to which Messrs. Young, Kolbe and 
Kirby dominate the two Corporations. It also requested information 
as to complete security holdings of all Directors of both Corporations. 





Grain Transit Split Billing 


The Interstate Commerce Commission has dismissed the complaint 
in Docket No. 27391—Larabee Flour Mills Co. v. Chicago, Burlington & 
Quincy R. Co., upon specific findings that the rate charged to Corbin, 
Kentucky, on a carload of shorts which was a portion of the product of 
two carloads of wheat originating at Selden and Jennings, Kansas, 
respectively, milled in transit at Clinton, Missouri, was not unreasonable, 
and that the rate charged to Burlington, Iowa, on a carload of flour 
which was a portion of the product of two carloads of wheat originating 
on different days at Oswego, Kansas, milled in transit at Clinton, 
Missouri, was not unreasonable. Commissioner Eastman wrote a dis- 
senting opinion, in which Chairman Miller and Commissioners Aitchison 
and Caskie joined. In his dissenting opinion Commissioner Eastman 
said : ‘‘This case is a curious and unusual compound. Strictly speaking, 
it is a small and simple reparation case. It has been used, however, as 
a vehicle for the virtual rehearing and reargument of Rudy-Patrick 
Seed Co. v. Abilene & Southern Ry. Co., 206 I. C. C. 355. Numerous 
petitions for reopening and further consideration of that case had been 
denied, so the opportunity was seized which this case afforded to aec- 
complish much the same result.’’ 
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Freight Forwarding Investigation 


In I. C. C. Docket No. 27365—Freight Forwarding Investigation, 
attorneys for the Interstate Commerce Commission say that the growth 
and development of freight forwarders has been assisted by privileges 
and advantages given to them by the railroads through rates and rules, 
many of which they believe to be unlawful and in violation of Sections 
1, 2, 3 and 6 of the Interstate Commerce Act, and which the Commission 
should require the respondents to cease and desist from granting. The 
brief summarizes the testimony taken by Commissioner Porter and Ex- 
aminers Trezise and Rice, in an investigation concerning the rates, 
charges, rules, regulations and practices of railroads affecting and in- 
cident to the transportation of freight in consolidated carloads moving 
at carload rates. Hearings were held at New York, Chicago, St. Louis, 
Dallas, Portland and San Francisco. The attorneys take the position 
that if the freight forwarder remains an important factor in the national 
transportation scheme after the decision of the Commission in this case, 
then there should be public regulation of their rates, charges and 
services. 





Charges for Protective Service to Perishable Freight 


The Interstate Commerce Commission has announced in Docket No. 
20769—Charges for Protective Service to Perishable Freight, that it is 
about to undertake the investigation into and concerning the justness, 
reasonableness, and lawfulness of the charges of all common carriers by 
railroad subject to the Interstate Commerce Act, applicable under Sec- 
tion 5 of the Perishable Protective Tariff, to the protection against cold 
of perishable freight from and to all points of origin and destination in 
continental United States. It is not contemplated that hearings will be 
heard prior to January 1, 1938. The Commission issued its notice at this 
time in order that all parties concerned may have ample time in which to 
prepare such data as they may consider desirable and necessary for 
presentation in evidence. 

The Commission has issued an order postponing until January 1, 
1938, the effective date of its order of July 13, 1937, which modifies the 
classification of operating revenues and operating expenses of steam 
railroads, issue of 1914, by adding thereto an operating revenue account 
to cover tariff charges for protective service to perishable freight. At 
the same time the Commission issued an order modifying the accounting 
rules of the electric railways so as to provide for a separate account for 
this item. 





“Red Caps” Seek Railway Labor Act Ruling 


The International Brotherhood of Red Caps has asked the Inter- 
state Commerce Commission to determine the status of that organization 
under the Railway Labor Act. The National Mediation Board has de- 
clined to recognize the organization as a collective bargaining agency 
until the Interstate Commerce Commission rules on its status. 
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Railroad Construction Indices For 1936 


The Bureau of Valuation of the Interstate Commerce Commission 
on July 9th released its revised compilation of Railroad Construction 
Indices covering the year 1936. 

Taking 1910-1914 cost as 100, the index for the year 1936 for the 
railroads as a whole is 143. The peak was reached in 1920 when the 
index reached 226. The valley was penetrated in 1932-33 when the index 
sank to 133. Construction items in which manual labor has been largely 
supplanted by mechanical have shown receding costs in recent years, 
though there has been a slight increase in these accounts largely attribu- 
table to higher wages, from the valley of 1933. Notable among these 
accounts is grading which, from a high of 250 in 1920, fell in 1933 to 98; 
in 1935 it had advanced to 101, but it receded again in 1936 to 99. 

Accounts in which skilled labor is a large factor reflect improved 
wages. Notable among these is equipment which struck a high of 265 in 
1920, a low of 153 in 1932-33, and in 1936 was 181. 

Rails advanced slightly to 124 as against a high of 168 in 1920, and 
a pegged price, making an index of 144 in the period 1925-1931, inclusive. 
Ties which reached 201 in 1920 struck a low of 139 in 1933, were up to 
147 in 1935 and 150 in 1936. 

The Bureau’s indices are shown not only for the country as a whole, 
but for the eight regions in which the country is divided by the Com- 
mission’s Statistics for Railroads of the United States. 





Storekeepers as “Employees” Under Railway Labor Act 


The Interstate Commerce Commission has ruled that the work 
defined as that of an employee or subordinate official in orders of the 
Commission shall be interpreted as including the work of district and 
division storekeepers of the Chicago & North Western Railway Company, 
and as bringing them within the term ‘‘employee’’ as used in the Rail- 
way Labor Act, as amended June 21, 1934. 





Hero Switchman Honored 


President Roosevelt, upon recommendation of the Interstate Com- 
merce Commission, has awarded a medal of honor to Arnold F. Haack, a 
switchman employed by the Chicago, St. Paul, Minneapolis & Omaha 
Railway, for outstanding bravery in saving the life of a woman who had 
been struck by a moving train. 
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Bituminous Coal Commission Seeks Intervention in Chicago and 
Eastern Illinois Railway Company Reorganization 


John Carson, Consumers’ Counsel of the National Bituminous Coal 
Commission, on July 29th, petitioned the Interstate Commerce Commis- 
sion for leave to intervene in the reorganization proceedings of the 
Chicago and Eastern Illinois Railway Company. 

‘“We are indebted,’’ Carson said, ‘‘to the Senate Committee on 
Interstate Commerce for exposing the facts relating to the Chicago and 
Eastern Illinois case upon which our petition is based. We hope now 
to go ahead and impress on the public mind the tremendous unfairness 
of charges made for the carrying of coal by railroads. It is an amazing 
fact that the average cost of hauling a ton of coal by railroad from the 
mine to the consuming market exceeds the total cost of mining that ton 
of coal and putting it on the railroad car. 

‘Stripped of all its legal and financial language, the question we 
have before the Interstate Commerce Commission in this case is whether 
the C & E I Railway Company shall be free to reduce its rates on coal 
and thus rehabilitate itself, or whether it shall remain subject to the 
Van Sweringen holding company octopus which now controls it through 
the Chesapeake & Ohio and thus be forced to maintain its existing coal 
freight rates to its own ruination and the detriment of consumers of 
bituminous coal. Experts employed by the Bondholders Committee of 
the C. & E I advised that the only way to rebuild its financial structure 
was to reduce its rates on coal, sever its affiliations with the Chesapeake 
& Ohio and regain its lost coal business. 

‘‘This was a sound and practical suggestion. Both the railroad and 
consumers of bituminous coal would benefit. The advice given by these 
experts has never been divulged to the Interstate Commerce Commission. 
The Chesapeake & Ohio which serves the coal fields of Virginia and 
West Virginia is naturally interested in keeping the coal fields of Illinois 
and Indiana served by the C & E I out of competition with the West 
Virginia and Virginia fields in the northern markets. It is just as 
naturally averse to a lowering of rates by the C & E I because it is reap- 
ing exorbitant freight charges on coal and wishes to stifle competition 
by the C & EI. If the C & E I reduced its rates, the Chesapeake & 
Ohio might have to do likewise. 


‘‘The public can be assured of a general and unceasing effort on the 
part of the Office of Consumers’ Counsel to put coal freight rates on a 
sound basis for the benefit of the coal consuming public throughout the 
United States. It is time that the railroads should realize that the 
charges they make for carrying coal shall have some relation to the 
eost of service. The coal consuming public has too long borne the burden 
of excessive transportation charges.’’ 
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Warehousing and Storage of Property at Port of New York 


Upon request of the United States District Judge for the Southern 
District of New York, the Interstate Commerce Commission has post- 
poned until October 13, 1937, the effective date of the order issued 
by it in Ex Parte 104—Part VI—Warehousing and Storage of Property 
by Carriers at Port of New York. 





System Consolidated Reports For Steam Railways 


Director Lorenz of the Bureau of Statistics of the Interstate Com- 
merce Commission has released a report containing a discussion of tenta- 
tive general principles applicable to system consolidated reports for 
steam railways. For many years it was the policy of the Interstate Com- 
merce Commission to require a separate annual report from each railway 
corporation under its jurisdiction, regardless of its control by other 
corporations, and publish its statistics on this basis. In 1934 the Com- 
mission approved the acceptance of system reports in lieu of the individ- 
ual company reports in certain cases where this policy seemed clearly 
appropriate. In 1936 a study was begun of the principles governing the 
filing of system reports, and the report just released is based upon that 
study. The report has not been considered by the Commission, and was 
released for criticism and suggestion only. Director Lorenz says that 
much additional study and conference will be required to adapt the 
general principles to individual situations. 





Regulation of the Anthracite Coal Industry 


Senator Guffey and Representative Boland, both of Pennsylvania, 
have introduced S. 2780 and H. R. 7866, respectively, bills to regulate 
the anthracite coal industry. The bills are patterned after the Bitumin- 
ous Coal Act in practically every particular. A commission of five would 
be created ; a Consumers’ Counsel is provided for; a tax of 1 cent per ton 
would be assessed against code members, and a penalty tax of 1914 per- 
cent against producers not code members. A code is to be promulgated; 
a district board created, and a statistical bureau established. Labor 
provisions are the same as in the Bituminous Coal Act, and the Commis- 
sion would be authorized to participate in freight rate cases, look into 
safety methods, and generally take action to conserve the anthracite 
coal reserves. Title II of the bill would set up an anthracite reserve, and 
any owner of coal land desiring to convey it to the United States would 
submit an offer to the Secretary of the Interior and the Government 
would purchase the property if satisfactory arrangements could be made. 
The Act would take effect 60 days after its enactment and would have a 
life of four years from the date of its approval. 
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Regulation of Motor Carriers 


Filing of Contracts and Schedules of Minimum Charges 
By Motor Carriers 


The Interstate Commerce Commission has issued a notice summar- 
izing its orders in Ex Parte Nos. MC 9 and 12, and the requirements in 
the recently released Supplement No. 2 to Tariff Cireular MF No. 1, as 
follows: 


(1) Ex Parte No. MC 12 states in effect that after July 1, 1937, 
contract carriers may not transport property unless they have bilateral 
contracts complying with that Order. 


(2) Ex Parte No. MC 9 requires that a true copy of bilateral con- 
tracts (as required in Ex Parte No. MC 12) in force on July 15, 1937, 
must be submitted to the Commission on or before that date. If contract 
earriers enter into bilateral contracts on or after July 15, such contracts 
must be submitted within twenty days after their effective date. 


(3) Ex Parte No. MC 9 requires that in addition to submitting to 
the Commission a true copy of such contracts (one copy is sufficient) con- 
tract carriers shall file schedules of minimum rates and charges in the 
manner and form required in Supplement No. 2 to Tariff Cireular MF 
No. 1. 
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While the Commission requires contract carriers to submit one true 
copy of each and every contract in accordance with (1) and (2) above, 
these contracts will not be open for public inspection and are required 
for the Commission’s information only and, therefore, such true copies 
submitted are not subject to the requirements as to title page, size, form 
or carrier’s MF—I. C. C. series or any other rules contained in the Com- 
mission’s Tariff Circular. 

The submission of a true copy of a bilateral contract does not relieve 
eontract carriers from having their schedules of minimum rates on file 
with this Commission, and kept open for public inspection at their prin- 
cipal places of business, in accordance with Section 218 of the Act. Sup- 
plement No. 2 to Tariff Circular MF No. 1 has been issued to guide con- 
tract carriers in the preparation of schedules, or the reissuance in the 
form of schedules of all copies of written contracts or memoranda of oral 
contracts already filed under the provisions of Section 218, or the reissu- 
ance of schedules of minimum rates and charges that are now on file but 
do not conform to our requirements. 

Carriers who have already filed copies of written contracts or mem- 
oranda of oral contracts that are in fact bilateral contracts, need not file 
an additional copy of such contracts as outlined in (a), though they are 
required to file schedules as outlined in (b), below. 

Briefly, the Commission requires (a) the submission of ONE true 
copy of bilateral contracts that will be held in the Commission’s confi- 
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dential files, and (b) the filing of THREE copies of schedules of mini- 
mum rates and charges that comply with the requirements contained in 
Supplement No. 2 to Tariff Circular MF No. 1. These schedules will be 
open for public inspection as they have been in the past. 





Extension of Credit by Motor Carriers 


Division 5 of the Interstate Commerce Commission, in Ex Parte No. 
MC-1—Payment of Rates and Charges of Motor Carriers, has issued an 
order dated July 13, 1937, prescribing rules and regulations governing 
the settlement of rates and charges of common carriers of property by 
motor vehicle. At the same time it found that practices of contract car- 
riers of property by motor vehicle with respect to collection of their rates 
and charges do not contravene the policy declared in Section 202(a) of 
the Motor Carrier Act, 1935. 

With respect to common carriers of property by motor vehicle, the 
Commission prescribed the following rules governing the settlement of 
tariff rates and charges, to become effective October 1, 1937: 


1. Upon taking precautions deemed by them to be sufficient to as- 
sure payment of the tariff charges within the credit period herein speci- 
fied, common carriers by motor vehicle may relinquish possession of 
freight in advance of the payment of the tariff charges thereon and may 
extend credit in the amount of such charges to those who undertake to 
pay them, such persons herein being called shippers, for a period of 7 
days, excluding Sundays and legal holidays other than Saturday half- 
holidays. When the freight bill covering a shipment is presented to the 
shipper on or before the date of delivery, the credit period shall run from 
the first 12 o’clock midnight following delivery of the freight. When the 
freight bill is not presented to the shipper on or before the date of de- 
. livery, the credit period shall run from the first 12 o’clock midnight fol- 
lowing the presentation of the freight bill. 

2. Where a common carrier by motor vehicle has relinquished posses- 
sion of freight and collected the amount of tariff charges presented by it 
as the total amount of such charges, and another freight bill for addi- 
tional freight charges is thereafter presented to the shipper, the carrier 
may extend credit in the amount of such additional charges for a period 
of 30 calendar days to be computed from the first 12 o’clock midnight 
following the presentation of the subsequently presented freight bill. 


3. Freight bills for all transportation charges shall be presented to 


the shippers within 7 calendar days from the first 12 o’clock midnight fol- 
lowing delivery of the freight. 

4. Shippers may elect to have their freight bills presented by means 
of the United States mails, and when the mail service is so used the time 
of mailing by the carrier shall be deemed to be the time of presentation 
of the bills. In case of dispute as to the time of mailing the postmark 
shall be accepted as showing such time. 
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5. The mailing by the shipper of valid checks, drafts or money or- 
ders, which are satisfactory to the carrier, in payment of freight charges 
within the credit period allowed such shipper may be deemed to be the 
collection of the tariff rates and charges within the credit period for the 
purpose of these rules. In case of dispute as to the time of mailing the 
postmark shall be accepted as showing such time. 





Motor Carrier Liability For Injury and Property Damage 


The Interstate Commerce Commission has issued an order providing 
that motor carriers of property may file with the Commission for ap- 
proval motor carrier bodily injury liability and property damage lia- 
bility surety bonds, under Section 215, Motor Carrier Act, 1935, on Form 
B.M.C. 37, heretofore prescribed by its order of August 3, 1936, amended 
by the deletion from that form of the words ‘‘ passengers or’’ wherever 
they occur, and by the deletion of all reference to passenger equipment 
appearing in Column (1) and the limits of liability therefor appearing 
in Columns (2), (3) and (4) of the ‘‘Schedule of Limits’’ contained in 
that form. 





Motor Carrier Safety Regulations 


The Interstate Commerce Commission has announced that the safety 
regulations for common and contract carriers by motor vehicle, promul- 
gated by it on December 23, 1936, have been recognized by every State 
and the District of Columbia, and have been adopted in whole or in part 
by twenty-six States. 





Hours of Service of Motor Carrier Employees 


Examiner R. W. Snow of the Bureau of Motor Carriers has issued a 
proposed report covering rules and regulations governing the maximum 
hours of drivers of motor vehicles operated by common and contract car- 
riers. This report follows an investigation instituted by the Commis- 
sion, on its own motion, during which hearings were held in Washington, 
Boston, Atlanta, Dallas, Los Angeles, Seattle, Salt Lake City and Chi- 
cago. The evidence submitted at the hearings was confined solely to the 
effect of hours of service upon the safe operation of motor vehicles, and 
the Examiner’s discussion and recommendations are confined to the ques- 
tion of safety. No consideration has been given to such general subjects 
as unemployment and other economic factors which are often discussed 
in connection with hours of employment. 

The Examiner recommends that motor carriers subject to the pro- 
posed regulations shall not permit or require drivers to remain on duty 
for a total of more than sixty hours in any week or more than a total of 
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fifteen hours in any period of twenty-four consecutive hours. Drivers 
will not be permitted to work more than twelve hours in any period of 
twenty-four consecutive hours. Carriers will be required to keep a record 
of hours on duty and hours of work of every driver and make monthly 
reports to the Bureau of Motor Carriers. 

In Ex Parte No. BMC-2, In the Matter of Maximum Hours of Ser- 
vice of Motor Carriers, the Interstate Commerce Commission extended, 
until August 25, 1937, the time for filing exceptions to the recommended 
order of the Examiner. The replies to the exceptions are to be filed on 
or before September 10, 1937. 





Notice of Hearings on Motor Carrier Applications 


The Interstate Commerce Commission has issued an order providing 
that service of notice of hearings on applications for certificates of public 
convenience and necessity, permits, changes of routes and brokerage 
licenses shall be made by mailing a copy of such notice by registered mail 
to the State Board, and to the Governor of each State in which the motor 
carrier or brokerage operations involved in the application are, or are 
proposed to be, conducted, to the applicant, to each protestant of record, 
and to each competing motor, rail or water carrier named in the appli- 
cation ; and by posting a copy in the office of the Secretary of the Com- 
mission and at the office of the District Director of each District within 
which the motor carrier or brokerage operations involved in the applica- 
tion are, or are proposed to be, conducted. 





Motor Carrier Passenger Fare Tariffs 


The Interstate Commerce Commission has issued Tariff Circular 
M. P. No. 3, governing the construction and filing of common carrier 
passenger fare publications and contract carrier schedules of minimum 
fares or charges, also express rate and classification publications of com- 
mon and contract carriers of passengers. Copies of this Tariff Circular 
are available at the Superintendent of Documents, Government Printing 
Office, Washington, D. C., for five cents each. 





Motor Carriers to be Granted Authority to Which Entitled 
Regardless of Application 


In Docket No. MC-50039—A pplication of Drexel C. Tucker, Division 
5 of the Interstate Commerce Commission announced that in the future 
motor carrier application hearing notices will contain a statement that 
applicant will be awarded the authority to which the evidence shows it 
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entitled, irrespective of whether the applicant applied for a certificate or 
a permit. In the Tucker case the applicant applied for a permit but the 
evidence established his right to a certificate. Division 5 said: ‘*‘ While 
the evidence establishes applicant’s right to a certificate, his application 
is for a permit. In many situations, it is not easy to determine whether 
a particular operation is a contract carrier or a common carrier service. 
Under the circumstances, we are of the opinion that it would be more in 
harmony with the liberal rules, which we have adopted to govern our pro- 
cedure, to grant that form of authority which the evidence shows appli- 
cant is entitled to receive, rather than deny his application, require him 
to file a new or amended application, and put him and the other parties 
to the expense and vexation of another hearing.’’ Commissioner Caskie 
dissented. 





Transportation of Explosives by Motor Vehicle 


The Interstate Commerce Commission has transmitted to shippers 
and motor carriers a first draft of that part (Part V) of the proposed 
Motor Carrier Safety Regulations which deal with the transportation of 
explosives and other dangerous articles. These proposed regulations are 
issued for criticism and comment. It is contemplated that a similar pro- 
cedure will be followed in this case as was followed previous to the pro- 
mulgation of Parts I to IV of the Motor Carrier Safety Regulations, by 
inviting comment and suggestion prior to the public hearing on the sub- 
ject. Comments and criticisms are to be submitted to the Commission 
not later than August 15th. 





“Bona Fide” Operation of Motor Carriers 


The Chicago & North Western Railway, the Chicago, Burlington & 
Quincy, the Chicago, Rock Island & Pacific, the Missouri Pacific and the 
Union Pacifie have asked the Interstate Commerce Commission for rear- 
gument and consideration by the entire Commission of the decision of 
Division 5 in Docket MC 2600—Application of Earl W. Slagle. In that 
ease Division 5 rules that a motor carrier was in ‘‘bona fide’’ operation 
under the ‘‘grandfather’’ clause of the Motor Carrier Act even though 
he had violated State regulatory laws so long as the operation had been 
conducted openly and in good faith. 
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Supplement No. 2 to Tariff Circular MF No. 1 Issued 
V 
The Interstate Commerce Commission has issued Supplement No. 2 . 
to Tariff Cireular MF No. 1, prescribing regulations governing the con- 
struction and filing of common carrier freight rate and classification pub- 
lications, and contract carrier schedules of minimum rates or charges, J 
with respect to carriers by motor vehicle. 
b 
St. Louis, Mo., Motor Carrier Commercial Zone J 
The Interstate Commerce Commission has modified its findings in 
Docket MC-C-1, prescribing the zone adjacent to and commercially a u 
part of St. Louis, Mo., East St. Louis, Ill, and contiguous municipali- ( 
ties, in which transportation by motor vehicle in interstate or foreign e 
commerce is partially exempt from regulation under Section 203 (b) (8) b 
of the Motor Carrier Act, 1935. 0 
Yn 
Motor Carrier Act Amendment Proposed . 
ma d 
Senator Moore, of New Jersey, has introduced a bill, S-2818, propos- . 
ing to amend the Motor Carrier Act of 1935, (part II of the Interstate , 
Commerce Act), so far as its various provisions relate to ‘‘metropolitan . 
districts.’’ The bill was referred to the Committee on Interstate Com- 
merce. 
Philadelphia Commercial Zone 
Examiner A. J. Sullivan of the Interstate Commerce Commission, in : 
Ex Parte No. MC-6—Philadelphia, Pa., Commercial Zone, has submitted . 
a proposed report determining the zone adjacent to and commercially a " 
part of Philadelphia, Pa., and contiguous municipalities, in which the I 
transportation by motor vehicle in interstate or foreign commerce is par- ra 
tially exempt from regulation under Section 203(b) (8) of the Motor t] 
Carrier Act of 1935. The order proposed includes the corporate limits fi 
of Philadelphia, Darby, Upper Darby, Ridley, Chester and Low Chiches- li 
ter, Pa., and Camden and Gloucester, N. J. t] 
le 
r 
Proof in “Grandfather” Clause Applications ir 
Ww 
Examiner A. E. Later of the Interstate Commerce Commission, in r 





Mercury Motorways, Inc., Docket MC 15214, discusses in a proposed 
report what an applicant must prove in order to obtain a certificate 
under the ‘‘grandfather’’ clause of the Motor Carrier Act. The Ex- 
aminer says, in part, in his proposed report, that : 
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‘‘The substantial question presented for consideration here is 
whether the evidence is sufficient to authorize the issuance of a certifi- 
eate to applicant under the ‘grandfather’ clause of the Act. 

‘‘An applicant for a certificate must establish by its application or 
by proof at the hearing to the satisfaction of the Commission that: 

‘*1. Applicant was in bona fide operation as a common carrier on 
June 1, 1935, and continuously since that time. 

**2. The points served or the territory in which the operation has 
been conducted. 

‘<3. The commodities which were being transported on and prior to 
June 1, 1935, and since that time. 

‘*4. Frequency of service. 

“‘Proof may be oral or documentary. The application, if complete 
in every detail, may be sufficient to warrant the issuance of a certificate. 
Oral testimony, either by an applicant, or others having personal knowl- 
edge, may be such as to warrant the issuance of a certificate or permit, 
but it must be specific and leave no doubt as to the character and scope 
of applicant’s operations. 

‘‘In the absence of specific evidence, the Commission can neither 
make adequate findings nor issue a certificate which will specify accu- 
rately the extent of applicant’s authority. 

‘‘The ultimate question to be answered in all cases is: Is the evi- 
dence sufficient to satisfy the Commission of the scope and character of 
applicant’s operations and sufficiently specific to permit the making of 
accurate findings and the description of such operations in the certifi- 
cate ?’’ 





Railway Express Agency Status as Motor Carrier 


Examiner C. I. Kephart of the Interstate Commerce Commission, in 
Docket MC 66562, recommends that the Commission find that in the per- 
formance of common carrier collection and delivery of express traffic in 
interstate or foreign commerce, forwarded by railroad, or partly by rail- 
road and partly by water, the Railway Express Agency is subject to part 
I of the Interstate Commerce Act. He recommends a similar finding in 
instances where the Agency performs the same character of service 
through a contract carrier by motor vehicle. So far as the Agency per- 
forms road-haul common motor carrier express service beyond the estab- 
lished collection and delivery limits of municipalities, he recommends 
that it be held subject to the Motor Carrier Act, 1935. He makes a simi- 
lar recommendation with respect to the performance by the Agency of 
road-haul common motor carriage of interstate or foreign express traffic 
in lieu of diminished or abandoned railroad service, or in new territory 
where rail service never existed. The Commission has not acted upon his 
recommendations. 
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Truckers Attack Kentucky Maximum Weight Statute 


The American Trucking Associations, Inc., has announced that in 
conjunction with Motor Truck Club of Kentucky, and on behalf of thirty- 
five separate trucking entities, suit has been filed in the State of Ken- 
tucky against enforcement of that State’s 18,000 lb. gross weight law for 
trucks. The petition alleges: 

1. It is a burden upon the free flow of interstate commerce. 

2. It defeats the purpose of Federal-aid highway construction. 

3. It defeats and subverts the administration and purposes of the 
Federal Motor Carrier Act. 

4. It has been superseded by the Motor Carrier Act and is null and 
void as applied to common, contract and private truckmen for hire in 
interstate commerce. 





1. C. C. Seeks to Intervene in Kentucky Weight Law Case 


The Interstate Commerce Commission has requested leave to inter- 
vene in the suit brought by American Trucking Associations, Inc., to test 
the validity of the Kentucky 18,000 pound gross weight law for trucks, 
which is pending in the United States District Court for the Eastern Dis- 
trict of Kentucky. The Interstate Commerce Commission adopted three 
of the allegations in the bill of complaint, as follows: 


1. That enactment of the Motor Carrier Act ‘‘completely super- 
seded and excluded’’ state authority to restrict the weight, height, size 
and length of commercial motor vehicles operating in interstate com- 
merce. 

2. That enforcement of the Kentucky law subverts the policies of 
Congress as provided in the Motor Carrier Act, defeats the proper ad- 
ministration thereof by the ICC, and casts an ‘‘undue and unwarranted 
burden upon interstate commerce.”’ 

3. That defendants named in the complaint have undertaken to en- 
force and, unless restrained, will continue to enforce the provisions of the 
18,000-pound statute of Kentucky. 





IMinois Motor Carrier Bill Vetoed 


The Governor of Illinois, vetoed the bill passed at the recent session 
of the Illinois Legislature, providing for the State regulation of intra- 
state motor carriers on a basis similar to the Motor Carrier Act of 1935. 
The veto was prompted by an opinion from the Attorney General that 
the bill was unconstitutional because it exempted from regulation trucks 
carrying agricultural products. It is expected that a revised bill will 
be submitted to the special session of the Illinois Legislature, due to con- 
vene in September. 
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Administrative Rulings of Bureau of Motor 
Carriers 


The Bureau of Motor Carriers has announced the following adminis- 
trative rulings, made in response to questions propounded by the public, 
and indicating what is deemed by the Bureau to be the correct appli- 
eation and interpretation of the Act. These rulings are tentative and 
provisional and are made in the absence of authoritative decisions upon 
the subject by the Interstate Commerce Commission. 


Ruling No. 36—Corrected 


The Bureau of Motor Carriers has corrected its Administrative 
Ruling No. 36. The corrected ruling is as follows: 

Question: What books of account and records are motor carriers re- 
quired to establish and maintain pending the adoption of rules and regu- 
lations by the Interstate Commerce Commission under the provisions of 
Section 220 of the Motor Carrier Act, 1935? 

Answer: Until the Commission shall have prescribed rules and regu- 
lations covering accounts, records, and reports as provided in Section 
220, there is no statutory requirement respecting this matter. Neverthe- 
less, it is a fair implication of the statute that the carrier is under a duty 
to establish and maintain intelligible records covering receipts and ex- 
penditures of money and of the movement of traffic, as well as records of 
corporation transactions which will be useful in developing the history of 
facts regarding a carrier’s financial or corporate status. 

Books of account and records so established must be preserved for 
the periods set forth in the Commission’s order issued August 3, 1936, 
effective September 15, 1936, under the provisions of Section 220 of the 


Act, and may be destroyed only under the conditions set forth in that 
order. 


Ruling No. 54 


Question: A, a common carrier by motor vehicle in interstate com- 
merce, leases its line to B, an individual not theretofore engaged in the 
transportation of property or passengers, who desires to operate the line 
under the lease and to assume complete control and management thereof 
and liability therefor. Is the transaction one which requires the prior 
approval of the Interstate Commerce Commission under Section 213 of 
the Motor Carrier Act, 1935? 


Answer: No. No unification of motor carriers is accomplished by the 
transaction, and the lease may be made pursuant to the requirements of 
Section 212 (b). If B were a motor or other carrier, a unification would 
result and the prior approval thereof by the Commission must be ob- 
tained unless the transaction is exempt under Section 213 (e). 
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Ruling No. 55 


Question: On July 1, 1935, a contract carrier by motor vehicle was 
engaged in the exclusive transportation of a particular class of property. 
It made application in due time under the ‘‘grand-father’’ clause for a 
permit. Pending the issuance of a permit, is the carrier authorized to 
transport any kind of property? 


Answer: No. It is entitled to transport only the class or classes of 
property which it was engaged in transporting on July 1, 1935, and 
which is covered by its pending application. Before it may transport 
property of any other class or classes, it must obtain specific authority 
therefor from the Commission, upon proof that such transportation is 
consistent with the public interest and the policy of the Act. 


Ruling No. 56 


Question: A common carrier by motor vehicle has applied to the 
Interstate Commerce Commission, under the provisions of Section 213, 
on either BMC form 20 or 21 for approval of the purchase, merger, con- 
solidation, lease, or contract to operate the properties of any part thereof 
of another motor carrier, or for acquisition of control of such carrier 
through ownership of stock. In connection with such transaction it is 
proposed that securities will be issued or obligations or liabilities as- 
sumed. Is it necessary to file a separate application under the provisions 
of Section 214 of the Act? 


Answer: Yes. Such application must be filed on either BMC 22 or 
23, depending upon whether securities are to be issued or obligations or 
liabilities are to be assumed. Applications under Sections 213 and 214 
should be made simultaneously so that all questions may be heard and 
determined in one proceeding. 


Ruling No. 57 


Question: If a common carrier by motor vehicle has charged and col- 
lected a rate lower than the tariff rates since the filing of its tariffs, is it 
the carrier’s duty to use every lawful method to collect the difference? 


Answer: It is the carrier’s duty to collect its full tariff rates and to 
that end to avail itself of every proper legal remedy therefor. Its subse- 
quent collection of the full tariff rate, however, does not excuse the prior 
violation of Sections 217 and 223 of the Motor Carrier Act, 1935. 


Ruling No. 58 


Question: A department of the United States Government calls upon 
common e¢arriers by motor vehicles for bids covering the transportation 
of property for the Government. When the transportation is performed 
the United States pays the charges. In such instances, must the car- 
rier observe its lawfully published tariff rates, or may it quote lower or 
different rates? 
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Answer: If the transportation is furnished at the request of and is 
paid for by the United States Government, the common carrier may 
transport such shipment free or at rates less than those established by its 
currently effective tariffs. In either case, the transaction need not be 
covered by tariff provisions. Nothing in the Motor Carrier Act pre- 
vents the carriage, storage, or handling of property free or at reduced 
rates, for the United States, State, or municipal governments by common 
earriers by motor vehicle. 


Ruling No. 59 


Question: Is there a conflict between Administrative Ruling No. 4, 
which refers to leased equipment and Section 213 (a), which provides 
for the lease by one motor carrier of the properties of another motor 
carrier ? 


Answer: No. The two relate to entirely different transactions. Ruling 
No. 4 relates solely to augmenting a carrier’s equipment, that is, procur- 
ing more motor vehicles to carry on his own operations. Section 213 (a) 
(though the word ‘‘properties’’ is used) clearly relates to the unification 
of the operations of two motor carriers, such as unification by lease of 
operating rights and property. 


Ruling No. 60 


Question: Are officers and employees of motor carrier associations 
within the class of persons specified in Section 1 (7) of the Interstate 
Commerce Act, who may be granted free transportation in interstate com- 
merce by common carriers subject to the Motor Carrier Act, 1935. 


Answer: A motor carrier association, which is not organized for 
profit but is maintained principally from the contributions of its members 
and exists solely for the purpose of attending to matters relating to the 
motor transportation activities of its members and whose policies are 
under the direction of officers selected from its members, is an associa- 
tion performing functions which otherwise would be performed by the 
member carriers individually. Therefore, its officers and employees are 
in effect joint employees of the member carriers and as such may be in- 
eluded within the term ‘‘employees’ as used in paragraph 7 of Section 
1 of the Interstate Commerce Act. 


Ruling No. 61 


Question: What type of cooperative association is referred to in See- 
tion 203 (b) (4b) of the Motor Carrier Act, 1935, the motor vehicles of 
which are exempt from the Act? 


Answer: A cooperative association to be included within the exemp- 
tion contained in Section 203 (b) (4b) must be a cooperative association 
as defined by the Agricultural Marketing Act approved June 15, 1929, as 
amended, and must conform to all of the following conditions: 
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1. All of its members must be persons engaged in the production of 
agricultural products as farmers, planters, ranchmen, dairymen, nut or 
fruit growers. 

2. No member of the association may be allowed more than one vote 
because of the amount of stock or membership capital he may own therein. 

3. The association must not pay dividends on stock or membership 
capital in excess of 8 per centum per annum. 

4. The association must not deal in the products of non-members to 
an amount greater in value than such as are handled by it for members. 


Ruling No. 62 


Question: Are naval stores, which are defined as tar, pitch, turpen- 
tine and other resinous products, agricultural commodities within the 
meaning of Section 203 (b) (6) of the Motor Carrier Act, 1935? 


Answer: Naval stores are not agricultural commodities within the 
meaning of Section 203 (b) (6) of the Act. 


Ruling No. 63 


Question: Are the following exempt under Section 203 (b) (6) of 
the Motor Carrier Act, 1935: 

(1) Vehicles engaged exclusively in the transportation of raw milk 
to market and the empty milk containers back to the farms? 

(2) Vehicles engaged exclusively in the transportation of raw milk 
to market and ice, including dry ice, back to the farms, the ice to be used 
for the purpose of cooling milk which is to be transported by the carrier 
on a subsequent trip to market ? 

(3) Vehicles engaged exclusively in the transportation of poultry 
from the farms to the market and the empty crates back to the farms? 

(4) Vehicles engaged exclusively in the transportation of race 
horses and in the same vehicle necessary equipment, such as blankets, 
saddles, bridles, and feed? 


Answer: Yes, except as to the provisions of Section 204 relative to 
qualifications and maximum hours of service of employees and safety of 
operation or standards of equipment. Where the transportation of empty 
milk containers, poultry crates, equipment, or ice is necessarily incidental 
to transportation which otherwise is within the provisions of Section 
203 (b) (6), transportation of such incidental equipment or commodi- 
ties does not nullify the application of the exemption contained in that 
section. 


Ruling No. 64 


Question: A motor carrier having authority to serve over irregular 
routes within a specific territory begins an operation between two or more 
cities within that territory whereby he establishes regular service over a 
definite route between the cities as fixed termini. Is he exceeding his 
authority in instituting such regular route operation? 
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Answer: Yes. Service within a designated territory over irregular 
routes is different and distinct from service between fixed termini over a 
regular route. No motor carrier may so change the scope of its operations 
without prior authority from the Commission. 


Ruling No. 65 


Question: May a common earrier by motor vehicle lawfully postpone 
the collection of its lawfully established charges for the transportation of 
property in interstate or foreign commerce because the consignor or con- 
signee has filed with such carrier a claim for damage to the property so 
transported or for damages to other shipments, or because the consignor 
or consignee has a claim against the carrier for services or supplies fur- 
nished the carrier? 


Answer: No. The carrier must collect its lawfully established charges 
or must use every reasonable legal means to enforce such collection. 

A claim for damages filed by a consignor or consignee or a claim for 
services or supplies furnished the carrier are matters entirely distinct 
from the collection of established charges for transportation and do not 
in any way relieve the carrier from the duty to collect such charges. 


Ruling No. 66 


Question: May a common carrier engaged in the transportation of 
property by motor vehicle in interstate or foreign commerce furnish free 
storage for such property if such free storage service is published in tar- 
iffs filed with this Commission ? 


Answer: Yes, to the extent but only to the extent that such free stor- 
age is necessarily incidental to the transportation service. To be neces- 
sarily incidental to the transportation service, the storage must be pre- 
liminary either to immediate transportation or to immediate delivery of 
the goods at destination. Storage of property not necessarily incidental 
to transportation is not a common carrier service. If such service is fur- 
nished voluntarily by a carrier, it must charge therefor an amount at 
least sufficient to compensate it for its full cost. If the goods are simply 
left with the carrier, not accepted upon delivery, and involuntary storage 
results, penalty storage charges are properly to be applied. All storage 
charges should be published in the carrier’s tariffs, as well as the period 
of time during which free storage will be allowed. 


Ruling No. 67 


Question: Is it lawful for common carriers by motor vehicle to ac- 
cept C.0.D. shipments of intoxicating liquors for transportation and to 
transport such shipments in interstate commerce? 


Answer: Yes, except where the delivery of such shipments and the 
collection of the purchase price therefor occur in a State which pro- 
hibits the delivery or sale therein of such liquors. 
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Title 18, Sec. 389 U. S. C. A., as amended June 25, 1936, by Chap. 
815, Sec. 7, 49 Stat. 1929, makes it unlawful for any carrier in connec- 
tion with the transportation of any spirituous or fermented liquor fit for 
beverage purposes, to collect the purchase price or any part thereof, from 
the consignee or any other person, before, on, or after delivery, in a State 
which prohibits the delivery or sale of such liquor therein. 


Ruling No. 68 


Question: May a common carrier by motor vehicle engaged in inter- 
state commerce deliver a shipment without the surrender of the original 
bill of lading? 


Answer: If the bill of lading is a straight bill of lading, the carrier 
may deliver the shipment to the named consignee without surrender of 
the original bill of lading. 


If, however, the shipment moves on a negotiable or order notify bill 
of lading, the carrier may not deliver the property transported without 
the surrender of the negotiable bill of lading. 





Federal Communications Commission 
Appointments 


President Roosevelt, on August 17th, sent to the Senate the nomi- 
nation of T. A. M. Craven, of the District of Columbia, to be a member 
of the Federal Communications Commission, for a term of seven years 
from July 1, 1937. Mr. Craven has been Chief Engineer of the Com- 
mission. At the same time, the President sent to the Senate the nomina- 
tion of Frank R. MeNinch, of North Carolina, to be a member of the 
Commission for the unexpired portion of the term of seven years from 
July 1, 1935, vice Anning S. Prall, deceased. Mr. MeNinch is Chairman 
of the Federal Power Commission, and will be on leave from that Com- 
mission while serving as Chairman of the Federal Communications Com- 
mission. Both have been confirmed. 





Social Security Board Appointments 


On July 30th, President Roosevelt sent to the Senate the nomina- 
tion of George Edmund Bigge, of Rhode Island, to be a member of the 
Social Security Board for the remainder of the term expiring August 
13, 1941, to sueceed John G. Winant, who resigned. The Senate con- 
firmed the nomination. 
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Mary W. Dewson, of New York, has been confirmed by the Senate as 
a member of the Social Security Board for the term expiring August 13, 
1943. Miss Dewson fills the vacancy created by the expiration of the 
term of Vincent M. Miles. 





National Labor Relations Board Cases 


The orders of the National Labor Relations Board have been sub- 
stantially or fully upheld in sixteen out of seventeen cases heard by the 
Courts and fully decided upon the merits thus far, under the procedure 
of the Wagner Labor Relations Act. So far the Board’s findings have not 
been reversed in any case. In no cases have the Board’s orders been set 
aside because of constitutional or other defects in its procedure. The 
only case in which the Board met with reversal in the Courts was that 
of Delaware-New Jersey Ferry Company, in which its order that re- 
spondent bargain collectively with a labor organization was set aside by 
the United States Circuit Court of Appeals for the Third Circuit. 





Bound Volumes of Federal Register Available 


The Government Printing Office has announced that a limited num- 
ber of copies of the bound edition of the Federal Register for the 
calender year 1936, consisting of 2411 pages are available for sale, in two 
parts, at $7.00 a set. This volume contains all Presidential proclamations, 
Executive Orders, Rules and Regulations, and similar documents having 
general applicability and regulatory effect prescribed by the several 
Federal agencies and filed with the Division of the Federal Register, the 
National Archives, from March 12 to December 31, 1936. 

Copies may be ordered from Superintendent of Documents, Govern- 
ment Printing Office, Washington, D. C. 





Maritime Commission Registration of Steamship 
Operators and Representatives 


The United States Maritime Commission has issued new forms and 
instructions for the registration with the Commission of steamship oper- 
ators and shipbuilders and their authorized representatives, as provided 
by the Merchant Marine Act. Beginning August Ist, all registration 
statements must be filed on the new forms. The Act (Section 807) re- 
quires the registration with the Commission of all persons ‘‘employed or 
retained by any shipbuilder or ship operator holding or applying for a 
contract under the provisions of this Act’’ to ‘‘present, advocate, or 
oppose’’ any matter affecting their interests before the Commission, 
Congress, or its members, or committees, or any governmental agency. 
At the present time 65 steamship and shipbuilding companies and 473 
individual representatives are registered with the Commission. 











Northern Securities Company Dissolved 


The Northern Securities Company, the first of the large holding com- 
panies, which was created to control the Northern Pacific and Great 
Northern, and which was invalidated by the Supreme Court of the 
United States in 1904, was formally dissolved at Hoboken, New Jersey, 
on August 11th. The Supreme Court of the United States held it to be 
a combination in restraint of trade. 





State Unemployment Compensation Laws 


The Social Security Board has announced its approval of the Illi- 
nois and Missouri Unemployment Compensation Laws. All the States, 
the District of Columbia, Alaska and Hawaii now have approved laws. 





Taxes Deducted by Carriers Under Carriers Tax- 
ing Act Held to be Income to Employees 


The Bureau of Internal Revenue has ruled that the amount of tax 
deducted by the carrier from the compensation of its employees under the 
provisions of the Carriers Taxing Act constitutes taxable income to the 
employees for Federal income tax purposes and is not deductible from 
the gross income of the employee in determining his liability for the 
Federal income tax. (I. T. 3098-X VI-30-8832) 





Carriers’ Taxing Act Case Dismissed 


Mr. Justice Bailey of the District Court of the United States for the 
District of Columbia on July 6th signed an order dismissing the proceed- 
ings instituted by the railroads to determine the constitutionality of the 
Carriers’ Taxing Act of 1935. Justice Bailey’s action was taken 
upon joint motion of counsel for the Government, the railroads and the 
intervening employees. 
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About The Railroads 





Non-Operating Rail Unions Obtain Wage Increase 


The management committee of the Class I railroads and representa- 
tives of the fourteen non-operating railway labor unions agreed August 
4, 1937, on a 5c per hour wage increase, effective August 1, 1937. This 
agreement was ratified by the railroads and the employees involved. 
Announcement of the settlement was made by the National Mediation 
Board, and was the result of the mediation efforts of Otto 8S. Beyer, a 
member of that Board. 

On August 11th, the management committee of the Class I railroads 
met in Chicago with the representatives of the five operating Brother- 
hoods, in an attempt to negotiate with respect to the demands of those 
Brotherhoods for a 20% increase in wages. 

The National Mediation Board, in announcing the settlement of the 
wage dispute between the railroads and the non-operating unions, com- 
mended both parties for the orderly procedure which was followed, and 
declared that the settlement was reached in a reasonable, just and 
farsighted manner. At Cleveland, however, A. F. Whitney, President of 
the Brotherhood of Railroad Trainmen, said: ‘‘We are not going to per- 
mit the non-operating group settlement to set a precedent for operating 
Brotherhoods nor will we be guided by it in any way.’’ 





Rail Transportation Created by Federal Relief Construction Work 


The Public Works Administration has made public an analysis, pre- 
pared by the Bureau of Labor Statistics of the Department of Labor, 
showing that the transportation of P. W. A. materials and the necessary 
supplies and equipment created 105,000,000 man-hours of labor. It in- 
volved the use of 3,650,000 freight cars to haul the material, and created 
620,000,000 freight-train-car miles. A total of 172,000,000 tons of ma- 
terials was moved and .608 man-hours of work per ton of freight was 
created. 





Railroad Freight Rates Have Downward Trend 


Mr. Z. G. Hopkins, of the Committee on Public Relations of the 
Western Railways, said in a recent address that, except for interruptions 
caused by the World War, the trend in railway freight rates has been 
downward for many years. At the same time, he said, service has been 
improved and wages raised. The average freight revenues for a ton-mile 
on Western railroads in 1936 were about 28 per cent less than in 1921, 
and more than 10 per cent lower than they were four years ago, accord- 
ing to Mr. Hopkins. 
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Right of Rail Passenger to a Seat 


The Appellate Term of the Supreme Court of the State of New York 
has unanimously reversed a decision of a municipal court which had held 
that possession of ticket would not entitle a passenger to a seat. In its 
decision the Appellate Term refrained from passing upon the question 
whether the possession of ticket automatically entitled the passenger to 
a seat. It said that a jury would be justified in finding that the rail- 
road failed to provide ‘‘reasonable and adequate accommodations’’ for 
the passenger, under these conditions, unless the testimony of the pas- 
senger was refuted. The case in which the issue of a passenger’s right 
to a seat is raised is Davis v. New York Central Railroad. The plaintiff 
sued the railroad for $2.80, the price of the ticket purchased by him from 
Albany to New York City, and $45.00 for pain and suffering caused by 
having to stand on the trip. 





Railway Unemployment Compensation Law Urged 


Representatives of twenty railroad brotherhoods, meeting at Chi- 
cago, urged an Unemployment Compensation Law exclusively for rail- 
road employees. The proposal would exclude the railroads from Title 
IX (Unemployment Compensation) of the Social Security Act, but re- 


quire them to pay the same tax as imposed by that Act. The Unemploy- 
ment Compensation Act would also be administerei by the Railroad 
Retirement Board. 





Interesting Facts About the Railroads 


The railroads in 1936 paid taxes to federal, state and local govern- 
ments averaging $873,641 daily. 

Class I steam railways, excluding switching and terminal companies, 
had 1,171,302 employees in June, 1937, the greatest number since 
October, 1931. 

Approximately 38.3 per cent of the total mileage of the Class I rail- 
roads of the United States operated at a loss in 1936. 

More railroad mileage is operated in Texas than any other state, 
with Illinois ranking next. 

Pullman car construction was revolutionized in 1907 when the first 
all-steel Pullman was constructed, marking the greatest advancement to 
that date in safe transportation. 

Out of each dollar of operating revenues in 1936, Class I railroads 
paid 42.9 cents to labor. 

In the first four months of 1937, 620 persons lost their lives in 
accidents at highway-railroad grade crossings compared with 523 in the 
same period last year. 

The average tractive effort of steam locomotives has increased 35 
per cent since 1920, but fuel consumption in the freight service, per 1000 
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gross ton-miles, decreased thirty-one per cent in the same period. In the 
passenger service, fuel consumption per car-mile decreased 19 per cent. 

Modern high speed Diesel locomotives weigh in the neighborhood 
of twenty pounds per horsepower, contrasted with approximately 250 
pounds for the early models. 

Approximately 1,500,000 employees come within the scope of the 
new Railroad Retirement Act which has just become effective and which 
provides for the retirement of railroad employees. 

The railroads last year expended $37,239,000 for steel rails, the 
greatest amount spent for that purpose since 1931. 

About one-half of the total number of highway-railroad grade 
crossing accidents in 1936 took. place within city limits. 

The first Pullman dining car was constructed in 1868. 

The railroads, in normal years, purchase approximately 23 per cent 
of the total bituminous coal produced in the United States. 





Railroad Retirement Board Appropriations 


On July Ist, the Senate passed House Joint Resolution 433, appro- 
priating $99,880,000 for the use of the Railroad Retirement Board for 
the payment of annuities to employees, representatives, etc., for the fiscal 
years 1937 and 1938. It provided that the moneys expended shall be 
considered as having been taken from the railroad retirement account, 
established by the Railroad Retirement Act of 1937. The resolution had 
already passed the House of Representatives. It was signed by the Presi- 
dent. 





Effect of Intrastate Movement of Coal on 
Interstate Movement Being Studied by 
Coal Commission 


The National Bituminous Coal Commission held a hearing at Wash- 
ington recently for the purpose of determining the procedure to be fol- 
lowed in determining the effect of transactions of bituminous coal in 
intrastate commerce upon the interstate movement and marketing of 
bituminous coal. The outgrowth of the meeting was that field or dis- 
trict hearings should be held at various points. The first of these hear- 
ings was held at Columbus, Ohio, July 28, and those concerned appeared 
and presented evidence as to the exact nature and characteristics of the 
movement of coal in that section. It is tentatively scheduled to hold 
further hearings in Michigan, Iowa, Indiana, Illinois, Kentucky, Vir- 
ginia, West Virginia, Maryland and Pennsylvania. 











Report of the Committee on Education for 
Practice, 1936-37 


The Committee on Education for Practice begs leave to submit for 
consideration two subjects: 


(1) A program for presenting educational helps to practitioners 
before the Interstate Commerce Commission, and 


(2) Probable changes in the Commission’s applications for admis- 
sion to practice. 


Part 1 


A program for presenting educational helps to prospective and active 
practitioners before the Interstate Commerce Commission. 


The Committee does not understand that its activities are intended 
to be directed only to prospective practitioners. Before the Association, 
October 29, 1936, President Elmer A. Smith, said: 


“As Mr. Commissioner Aitchison well pointed out in his remarks at the 
Association’s last annual meeting, we must also consider what we can do to 
increase the knowledge and capacity of those who have been admitted to practice. 
In this suggestion alone there is an oP rtunity for constructive work that could 
well occu the attention of a special committee over a considerable period of 
time.” (Vol. IV, I. C. C. Practitioner's Journal, 65) 


Many prospective practitioners and active practitioners (members 
of the Association and not) have an insatiable thirst for knowledge in 
this specialized field, but find it difficult to make the desultory search 
through the mass of law books, journals, etc., to glean the fundamental 
particles cognate to this particular subject. 

It seems to the Committee that the Association should aim to aid the 
prospective and newly admitted as well as the seasoned practitioners. 
What is here proposed should tend to serve toward that end. 

Many universities throughout the country have in their curricula 
courses (some good and some otherwise) dealing with interstate com- 
merce law or some of its various phases. Some practitioners or prospects 
have taken or are taking those courses. Many, however, for one reason 
or another, are unable to do so. It is the thought of the Committee that 
the Association could (and should) prepare and distribute a selected 
reading list, topically arranged perhaps along the lines of the structure 
of the acts themselves, thereby making available to all, no matter whether 
financially embarrassed or residing too far away to attend such a course 
of lectures, the approximate equivalent thereof by merely patronizing 
the nearest public and/or law libraries. 

If approved by the Association, some of the members of the Com- 
mittee will assume the duty of drafting such a list. 

To minimize expense in publication and distribution, the thought 
of the Committee is that it be published either in its entirety or serially 
in the Practitioner’s Journal. That would supply each member of the 
Practitioners’ Association with a copy. 
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While on the press, the printer could be requested to run off say 
2,500 additional copies (or such other number as may be suggested by the 
Association) to be assembled as a single document (like a brief) for 
distribution (1) with the compliments of the Association to newly ad- 
mitted practitioners at the time they are invited to membership of the 
Association; (2) at slightly in excess of cost (to contribute toward the 
expense of the entire project) to any others desiring a copy (such as 
prospective applicants for admission, and practitioners who have been 
admitted for some time but who have not joined the Association) ; and 
(3) gratis to such libraries as should have copy. The Committee has 
suggested 2,500 pamphlet copies in the belief that that number would 
about meet the needs for one or two years. After that supply. became 
exhausted, and its worth shall have been determined, a second edition 
may be desirable to include new items or references. 


* * * * *# 


Part 2 


Probable changes in the Commission’s applications for admission to 
practice. 


A survey of the policies of various departments, bureaus, and com- 
missions of the Government, in connection with admissions to their bars, 
has been made by the Chairman of the Committee. Some of those rules, 
requirements, or practices are somewhat different from those of the 
Interstate Commerce Commission. A few will be referred to herein. 

The rules applicable to admission to practice before the Department 
of Interior, among other things, call upon the applicant to name the 
executive department, or bureau of the Federal Government in which 
he has been admitted to practice, or in which he has been denied admis- 
sion to practice, and the date of such admission or denial; the name of 
the office or employment, if any, which the applicant holds or has held 
under the Government of the United States, and the date and cause of 
separation from such office or employment; and a brief statement of the 
applicant’s educational qualifications and knowledge of the laws admin- 
istered by the Department of Interior and its bureaus. The applicant 
must furnish the names and post-office addresses of five reputable per- 
sons who have an intimate knowledge of the applicant’s character and 
qualifications. (Note what is said hereinafter relative to sponsors for 
applicants before the Securities and Exchange Commission.) In those 
respects the application required by the Department of Interior differs 
from that required by the Interstate Commerce Commission. (The ap- 
plication for admission filed with the Interstate Commerce Commission 
does not specifically call for a description of applicant’s schooling.) 

An applicant for admission to the bar of the Securities and Ex- 
change Commission shall possess the necessary education, training, ex- 
perience and technical qualifications which would enable him properly 
to represent others before that Commission. In the application, filed 
either by an attorney or an agent (that is a person not an attorney), it is 
necessary to state whether the applicant has been a defendant in a 
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criminal prosecution and if so, the circumstances and result ; whether ap- 
plicant has ever been an officer or employee of the United States, and if 
so, the service, reason for separation, etc.; and the applicant is required 
to submit the names and addresses of six business or professional refer- 
ences who are familiar with his professional work. To each of those 
six references who are familiar with his professional work the Securities 
and Exchange Commission sends a copy of the attached form letter, no 
matter whether the applicant is an attorney or an agent. This method 
of circulation of sponsors of an applicant was adopted no doubt to over- 
come an objection similar to that stated by Mr. Commissioner Aitchison 
in his letter of October 10, 1933, to the Executive Secretary of the Asso- 
ciation, wherein he said: ‘‘The Committee on Rules believes that the 
object sought by the Association can very largely be accomplished if 
practitioners before the Commission take more seriously their individual 
responsibilities in investigating and passing upon moral, technical and 
legal qualifications of applicants before signing endorsements. Too 
often, our experience shows, this is done casually, because it is easier to 
comply with the request to sign then than to make an investigation, or 
to deny the request. . . .’’ (Vol. 1, I. C. C. Practitioners’ Journal, 75) 
The agent applicant to practice before the Securities and Exchange Com- 
mission is also asked where and when he attended high or preparatory 
school, college or university ; his post-graduate career; and what degree 
he received, in addition to a statement of his training, experience and 
other legal or technical qualifications; and whether he is a member of an 
engineering, accounting or any other technical society or association. 
These subjects are not specifically listed in the application filed with the 
Interstate Commerce Commission. 

Applicants for admission to practice before the Treasury Depart- 
ment (other than the United States Board of Tax Appeals) fall into 
three classes. (1) Attorneys at law, (2) certified public accountants, 
and (3) applicants who are not attorneys or certified public accountants. 
The following is quoted from section 3 of the Rules and Regulations of 
the Treasury Department governing the recognition of agents, attorneys 
and other persons representing claimants before the Treasury Depart- 
ment: 


“Sec. 3. Necessary qualifications for enrollment—(a) Applicants for en- 
rollment to practice before the Treasury Department are required by statute to 
‘show that they are of good character and in good repute, possessed of the 
necessary qualifications to enable them to render such claimants valuable service, 
and otherwise competent to advise and assist such claimants in the presentation 
of their cases.’ (Title 5, section 261, United States Code.) The burden is upon 
applicants to establish clearly their right to enrollment by showing that they 
possess (1) a good character and reputation, (2) an adequate education, and 
(3) a knowledge of the laws and regulations relating to tax matters and other 
subjects which they expect to handle before the Department. Accountants, not 
certified or certified through waiver will not be enrolled unless they are able to 
pore to the Committee on Enrollment and Disbarment convincing evidence, 

y passing a prescribed examination, that they possess the educational back- 
ground, technical knowledge, and ability essential to the proper understanding 
of Federal tax matters and the presentation of the same before the Treasury 
Department. No attorney or accountant will be enrolled unless he shows that 
he is authorized to practice his profession in the State or States, Territory, or 
District (of Columbia) where he expects to conduct such practice. 
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“Good character and good reputation are not identical requirements. The 
former is determined by the applicant’s actual qualities; the latter depends upon 
the opinion entertained of the applicant by those who have had the opportunity 
of knowing him in the community in which he resides or in which he practices 
his profession. It follows that evidence of any act or omission which tends to 
establish lack of integrity or untrustworthiness or other qualities reprehensible 
in a professional man, is material as bearing upon the character of the applicant, 
notwithstanding there is clear proof that his reputation is good. An applicant 
must furnish as reference the names and addresses of at least six persons who 
are acquainted with his reputation and with whom the applicant has come in 
contact in his profession or business.” 


In the application for admission to practice before the Treasury Depart- 
ment the applicant, if a member of the bar, must state if he is now in 
active practice, and in addition he must state what is his present occupa- 
tion. The applicant is requested to ‘‘submit names and addresses of six 
business or professional references who are familiar with his professional 
work.’’ To each sponsor the Intelligence Unit of the Internal Revenue 
Service of the Treasury Department sends a form letter inquiring as to 
the applicant’s character and qualifications. (Copy is herewith). Com- 
paring the information called for in the forms used by the Commission 
with the information required by the Treasury Department discloses 
the greater detail called for by the Treasury Department. Of course, a 
claimant before the Treasury Department is one (perhaps in all in- 
stances) against the United States, whereas, before the Interstate Com- 
merce Commission, the proceeding is against a carrier and the United 
States (the Commission) is but the arbiter of the dispute (except during 
Federal Control). Therefore the Treasury may consistently be some- 
what more rigid in its requirements as to admission to practice before it. 

The Committee suggests that the Association recommend to the 
Commission that it consider the addition of the following questions to the 
applications for admission issued by the Commission. 


A. Age. 
B. ere and when did applicant attend high or preparatory school, college, or 
university; his post-graduate career; what degree he received; and a state- 
ment of any additional facts relied upon to show that applicant is pos- 
sessed of the necessary legal and technical qualifications to render valuable 
service to parties before the Commission and competent to advise and assist 
them in proceedings before the Commission. ribe fully any specific 
training had in interstate commerce law; and what steps ““% as taken 
to familiarize himself with the Interstate Commerce Act, Parts I or II, or 
both, and the decisions of the courts and the Interstate Commerce Com- 
mission in connection with the regulation of carriers subject to the inter- 
state commerce act; and his experience in conducting cases before regulatory 
commissions, state or Federal. 
What has been applicant’s business experience and connections; and what 
is his present employment. (For attorneys, same as non-attorneys.) 
Describe applicant’s present or prior employment by Federal or State Gov- 
ernment, if any; and cause of separation therefrom. 
Has applicant been admitted to practice before any other department, 
bureau, or commission of the Government? 
Give the names and addresses of five (or six) business or professional spon- 
sors (two to be practitioners) for both lawyer and non-lawyer applicants. 


(These to be in lieu of the two signatures now required for class B prac- 
titioners.) 
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G. Does applicant intend to engage in active practice before the Commission 


(1) In connection with a particular phase of the Commission’s jurisdiction, 
and if so, which? 


(2) Generally, or only for the company by whom applicant is employed? 
(3) Has applicant had any experience in representing his company or others 
in cases before this or State Commissions? Explain. 


H. Has applicant been a defendant in a criminal prosecution and if so, the cir- 
cumstances and result. 


The Committee believes that requiring this more detailed inform- 
ation from an applicant will serve three purposes: (1) An added help to 
the members of the committee on admission in making their investiga- 
tion; (2) aid to the Commission in determining the admissibility of an 
applicant; and (3) a psychological effect on the applicant growing out 
of the fact that because the Commission deems it sufficiently important 
to call upon the applicant to furnish these details as to his educational 
qualifications, if he does not have the requisite qualifications it will either 
cause him not to apply or will lead him to improve his knowledge of the 
subject with alacrity. 

Respectfully submitted, 


WaRREN H. Wacner, Chairman 
R. W. BARRETT 
Irvine F. Lyons 
A. C. WELSH 
Epwin A. Lucas 
W. L. Grusss 
Eric E. EBEert 
Dr. G. Lioyp WILSON 
C. R. Hm.yer 
August 20, 1937. 





TREASURY DEPARTMENT INTERNAL REVENUE SERVICE 
INTELLIGENCE UNIT 


The above named person is an applicant for admission to practice 
before the Treasury Department. In order that his fitness or unfitness 
to practice before the Treasury Department may be determined, will you 
kindly advise me— 


(a) as to the character and reputation of the applicant; : 

(b) as to the qualifications he possesses which will enable him compe- 
tently to advise and assist claimants in the presentation of their cases; 

(c) as to the reasons, if any are known to you, why favorable considera- 
tion should not be given his application. 


A prompt reply will be appreciated. 
Respectfully, 
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SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON 


Office of the Secretary 
Re: 
Sir: 


The person whose name appears above has submitted an application 
for admission to practice as attorney (or agent) before the Commission. 

The Rules of Practice provide that applicants who are of good 
moral character and possess the requisite qualifications to represent 
others may be admitted to practice. 

The above named applicant has furnished the Commission with cer- 
tain prescribed information. He has submitted your name as one who is 
familiar with his professional work. It is requested that you advise the 
Commission as to whatever information you may have of your own knowl- 
edge with respect to his business and professional relationships. 

A similar request is being made of all persons given as references. 
These requests are in no sense considered as a personal reflection upon the 
applicant. 

Any information submitted will be considered as confidential. 

For your convenience in replying, there is enclosed an addressed 
envelope which requires no postage. 


Yours truly, 


Francis P. Brassor 
ENCLOSURE Secretary 





Report of the Special Committee on Admission 
to Practice, 1936-37 


During the past year the work of the regional committees has become 
firmly established and the system is working with a reasonable degree 
of smoothness and efficiency. Every applicant is investigated and a re- 
port made to the Commission. The Commission is showing a high degree 
of cooperation in helping us prevent the admission of the unfit. 

Our report must not be too optimistic, for there are serious prob- 
Jems still unsolved. We are still without any real standard by which 
to judge the qualifications of applicants. No examination is required. 
What constitutes a knowledge of interstate commerce law is a very doubt- 
ful matter, and the ‘‘technical’’ qualifications required of applicants 
are equally vague. The Committee on Education for Practice is wrestling 
with this difficult and important problem and is cooperating closely with 
our committee. 

It is the policy of the Commission to admit members of the bar in 
good standing, regardless of their experience in this field. Literally 
hundreds of lawyers have been admitted who have almost no knowledge 
of the Interstate Commerce Act and who are entirely without experience 
in this field. Because of this policy we have been obliged to limit our 
investigation of lawyers to their reputation and moral standing. 
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Another question that has confronted us during the past year has 
concerned the status of traffic men working on a salary for a single 
company and with little or no occasion to represent others before the 
Commission. The practical difficulty is that many such men find it 
necessary at times, in committee work or otherwise, to appear on behalf 
of others. Some men employed by a single company often have plans 
for engaging in practice at an early date. We have therefore advised 
the Commission that henceforth our recommendation will be based on 
the qualifications of the applicant, and not on the number of firms he 
represents. 

Another unsolved problem grows out of the fact that so many appli- 
cants are qualified in only one of the many fields over which the Com- 
mission has jurisdiction. For example, many have been admitted whose 
experience is limited to motor carrier regulation. Yet it is obvious that 
a person so admitted is authorized by his certificate to practice generally 
before the Commission. 

Another difficulty that causes us real concern is the tendency of 
some members to sponsor applicants who are not qualified. Sometimes 
the desire to obtain traffic or to do a favor to a friend results in the 
sponsoring of unworthy applicants. On one occasion a member sponsor- 
ing an applicant told the Committee, in effect, that he hoped the appli- 
cant would be admitted, adding that he would not have sponsored the 
applicant if he had the responsibility of a committee member. It goes 
without saying that the careless or dishonest sponsoring of applicants 
by our own members will make our task almost an impossible one. 

In spite of the difficulties confronting us we are not discouraged. 
Progress has undoubtedly been made. It is something to have a bar, 
and it is encouraging to see regional committees of our own members, at 
great sacrifice to themselves, carefully sifting the qualifications of ap- 
plicants for the good of the cause. We must not lose our perspective. 
It took the American Bar Association a half century to devise standards 
not yet regarded as wholly satisfactory. If our progress has been limited 
we are still very young, and we have the advantage of loyal cooperation 
of many members of ability and of unquestioned integrity who are 
striving earnestly to raise the standard and to make our bar one of 
which we may all be proud. 


Respectfully submitted, 


Wisur LaRoez, Jr., Chairman 
Epwin A. Lucas 

JosePH F. EsHELMAN 

W. 8. CreicHTon 


Henry J. SAUNDERS. 
August 24, 1937. 





Report of Special Committee on Semi-Centennial 
of the Interstate Commerce Commission 


The Special Committee on Semi-Centennial of the Interstate Com- 
merce Commission takes pleasure in reporting that its duties are almost 
completed, and that its program as originally conceived has been suc- 
cessfully carried out. 

The commemoration of the Semi-Centennial of the establishment of 
the Interstate Commerce Commission began on Wednesday evening, 
March 31st, with a Golden Jubilee Dinner in the Grand Ballroom of the 
Mayflower Hotel, at Washington, D. C., and was one of the largest and 
most successful affairs of its kind held in the Nation’s Capital in many 
years. The Dinner was given in honor of the Interstate Commerce Com- 
missioners, and all of the Commissioners and a number of former Com- 
missioners were present. Many of them were accompanied by their 
wives, and other members of their families. A full report of this Dinner 
will be found on pages 286 to 289 of the March, 1937, issue of the 
JOURNAL. 

Throughout the evening the central theme of the Dinner was that 
the Interstate Commerce Commission had, during its first fifty years of 
service, made an unusually fine record, due to the high caliber of its 
membership and to the fact that it has not been subject to political or 
executive control. 

The second phase of the Semi-Centennial celebration was the pub- 
lication, in cooperation with the Committee, of a special issue of the 
George Washington Law Review, containing 521 pages, devoted ex- 
clusively to the Interstate Commerce Commission. 

The Committee had for its third objective the presentation to the 
Commission of a bust of Judge Cooley, its first Chairman, to be placed 
in the rotunda of the Interstate Commerce Commission Building. 
Funds for the execution of this purpose are on hand to an extent suffi- 
cient to assure the successful consummation of this objective, and by the 
time the Association convenes for its Eighth Annual Meeting arrange- 
ments will, no doubt, have been completed for the making of this bust. 
It will take some time to complete it. When completed there will be ap- 
propriate exercises accompanying its presentation. 

The Committee is pleased to report that its activities have been 
financed independently of the Association, and that all of its activities 
have been self-supporting. A small residue was transferred to the 
general funds of the Association, due allowance being made for the extra 
work imposed upon the Executive Secretary and her staff. 

On the day following the Golden Jubilee Dinner there were three 
sessions, under the sponsorship of the Interstate Commerce Commission, 
at which many addresses were made reviewing the first fifty years of 
the work of the Commission. These addresses have been printed under 
the caption ‘‘ Exercises Commemorating the Fifty Years’ Service of the 
Interstate Commerce Commission.’’ They are obtainable from the 
Superintendent of Documents, Government Printing Office, Washington, 
D. C., at 15¢ per copy. The pamphlet contains 114 printed pages. 
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The Association’s Committee could not have so successfully per- 
formed its duties had it not been for the splendid cooperation of the 
Committee representing the Interstate Commerce Commission, consist- 
ing of Commissioners Meyer, Chairman, Aitchison and Splawn. There 
was perfect coordination of efforts and harmony between the two Com- 
mittees throughout the entire period they were engaged in the work. 

The Committee will make a final report at the Ninth Annual Meet- 
ing of the Association, and hopes by that time to be able to report the 
completion of its work. 


Respectfully submitted, 


JouN E. BeEnToN, 

R. GRANVILLE CurRY, 

JouN J. Escu, 

Epwarp F. Lacey, 

CLARENCE A. MIuer, Chairman. 





Report of Committee on Printing and Publicity 


The members of the Committee on Printing and Publicity are all 
located in Washington, D. C., by reason of the nature of the duties of 
the Committee. However, during the past year it has not been neces- 
sary to have a formal meeting of the Committee. The only matter call- 
ing for any activity on the part of the Committee was that of printing 
the addresses made on the occasion of the celebration of the Semi-Cen- 
tennial of the Interstate Commerce Commission. The Committee, by 
mail canvassed the membership of the Association, and found that only 
about 15 per cent of the members of the Association were interested in 
obtaining copies of these addresses. The Interstate Commerce Commis- 
sion decided to print these addresses in pamphlet form, and the Associ- 
ation and the Committee on Printing and Publicity were thus relieved 
of further consideration of this project. The Interstate Commerce Com- 
mission furnished the Association with copies sufficient to supply those 
members who had indicated an interest therein. 

The Committee has no recommendations to make which would call 
for action on the part of the membership at its Eighth Annual Meeting. 


Respectfully submitted, 


CHARLEs E. BELL, 

JosePH C. CoLquirTr, 

A. LANE CRICHER, 

Harry §8. EvKrns, 

F. F. Estes, 

J. RAYMOND Hoover, 

Hueco OBERG, 

F rep N. OLIVER, 

CLARENCE A. MILLER, Chairman. 
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Report of Board of Editors of the I. C. C. 
Practitioners’ Journal 


The Board of Editors of the I. C. C. Practitioners’ JourRNAL is 
pleased to report that, with the September, 1937, issue of the JouRNAL, 
four volumes will have been completed. Each volume consists of ten 
numbers, and covers the period October to the following September, 
with no JouRNALS being issued in July and August of each year. Vol- 
ume 1 contained 385 pages. Volume 2 contained 428 pages. Volume 3 
contained 424 pages. Volume 4 contained -_.. pages. During the past 
year an index was prepared to Volume 3, corresponding to the indices 
prepared for the first two volumes. An index to Volume 4 will be pre- 
pared and furnished the members with the November issue of the 
JOURNAL. 

From time to time the JourNAL is criticized by some and com- 
mended by others. The Board of Editors endeavors to receive the criti- 
ecisms with good spirit, and has been much encouraged by the com- 
mendations which the JourNAL has received. Efforts are continuously 
being made to improve its contents, and to make it more readable and 
more serviceable. Members should remember, however, that the di- 
versity of interests of the Association makes it desirable that the activi- 
ties of the Congress and the Interstate Commerce Commission be 
specially covered, even though only brief mention may be made in many 
items. The Board has a fixed ‘‘deadline,’’ and a ‘‘publication date,’’ 
but it is not possible, by reason of the other activities of the members of 
the Board, to scrupulously observe these dates. There are times when it 
would be a disservice to the members of the Association if they were 
observed. The Board has endeavored to have the JourNat go forward 
with as near regularity as is possible, all the circumstances considered. 

The members of the Board of Editors do not have time to prepare 
a digest or summary of the decisions of the Interstate Commerce Com- 
mission. Efforts have been made to have summaries regularly prepared, 
for publication in each issue of the JourNaL, but, for various reasons, 
it has not been possible to attain the regularity desired. It is hoped that 
this phase of the JourNAL, in particular, can be improved during the 
coming year. 

Respectfully submitted, 


R. GRANVILLE CurRY, 
SaraH F. McDonoven, 
CuARENCE A. MILLER. 





Report of the Executive Committee, 1936-37 


The work of the Association is done through Committees with the 
cooperation of the Executive Secretary. Most matters considered by the 
Executive Committee were referred to standing or special committees 
and the reports of those committees will deal specifically with the work 
undertaken by them. 

The Executive Committee held but two meetings during the year, 
and although its members are widely scattered a large percentage was 
present at each one. 

Some of the major matters coming before the committee for action 
were: 


Election of new members of the committee. 
Fixing the time and place of the next annual meeting. 
The method of investigating applicants to practice Phiten the Inter- 
state Commerce Commission. 
The financial condition of the Association and the investment of sur- 
lus funds. 
he amendment to the constitution so as to eliminate the necessity of 
securing two endorsements on applications for membership. 
The action of various states which restrict to lawyers the practice 
before the State Commissions. 
Unauthorized practice before the Interstate Commerce Commission. 
The reorganization of the Interstate Commerce Commission proposed 
in the Brownlow Report. 
The Semi-centennial Dinner and the Semi-centennial Celebration as a 


ole. 

The Cooley Bust Fund and the commission to do the work. 

The contribution of funds to assist in defraying expenses of local 
groups in entertaining members attending the annual meetings. 


These matters will be dealt with by the various committees with the 
exception of the last (k). The Executive Committee authorized the St. 
Louis local group to levy a registration fee of $1.00 per person which 
will go but a part of the way in defraying expenses of golf prizes and 
other expenses. Since there will be a heavy registration from St. Louis 
and East St. Louis, those registrants will be assessing themselves to a 
great extent.’ Experience gained this year will be valuable in the years 
to come. . 


Respectfully submitted, 


H. D. Driscoun, Chairman 
August 23, 1937. 
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Report of the Committee on Professional Ethics 
& Grievances, 1936-37 


Pursuant to the provisions of Article II of the By-Laws, the Com- 
mittee on Professional Ethics and Grievances submits the following as its 
annual report for submission to the Association at the Annual Meeting: 

The Committee still has on its docket one case of substantial import- 
ance which has been referred to in prior annual reports. It is hoped, 
however, that this matter may be satisfactorily disposed of during the 
coming year. 

Complaints submitted to the Committee have been relatively few 
during the past year. With one or two possible exceptions, no difficulty 
is anticipated in disposing of these complaints satisfactorily to the parties 
concerned and without the necessity of any formal proceedings. The 
records of the Committee disclose a laudable attitude on the part of prac- 
titioners before the Interstate Commerce Commission and general adher- 
ence to the Canons of Ethies. 

Suggestions for revision or interpretation of several of the Canons 
are pending before the Committee but none of these have progressed to 
the point of warranting a specific recommendation. 

Under the Committee’s rules of procedure, reports regarding specific 
cases can be published only by direction of the Executive Committee. 
Therefore, supplemental reports regarding specific matters will be sub- 


mitted to the Executive Committee, but they must necessarily be excluded 
from this Annual Report. 


Respectfully submitted, 


E. H. Burgess 

Fayerte B. Dow 
Francis J. Dowp 
Porter L. Howarp 
Water R. McF'aruanp 
M. G. DE QuEVEDO 

A. J. Rise 

CHARLES R. SEAL 


Karu D. Loos, Chairman. 
August 31, 1937. 





Report of Special Committee Dealing With Pro- 
posed Reorganization of the Government 
Departments, 1936-37 


At the time of the appointment of this Committee the President 
named as its Chairman Mr. R. C. Fulbright. Mr. Fulbright, by reason 
of his activity on behalf of the National Industrial Traffic League, felt 
that it would be inappropriate for him to undertake the work as Chair- 
man of the Committee. Hence, he declined the office of Chairman. The 
Committee expressed its desire that Mr. E. S. Brashears undertake the 
Chairmanship, and he was so appointed. 

The Executive Committee had gone on record in opposition to any 
reorganization law which would interfere with the present independent 
status of the Interstate Commerce Commission. Your committee decided 
to immediately submit this resolution to the Association so that in any 
presentation made to the Congress they could speak in the name of the 
whole Association rather than just in the name of the Executive Com- 
mittee. The vote of the membership was on a ratio of about 100 to 1 in 
support of the position taken by the Executive Committee, and after a 
majority of the membership had voted in support of that position, your 
Committee expressed the will of the Association to the Congress in a let- 
ter, copy of which is attached. This and similar demands to be heard 
resulted in a hearing before the Senate Committee, having under con- 
sideration Senate Bill No. 2700. This Bill was objectionable for the rea- 
sons pointed out in our communication to the Congress. The Associa- 
tion was represented in its presentation by the Chairman, and by Elmer 
A. Smith, Esquire, General Attorney for the Illinois Central Railroad. 
Others appearing at that hearing in opposition to the Bill included sev- 
eral representatives of independent establishments of the Government, 
notably Honorable Joseph B. Eastman, Chairman of the Legislative Com- 
mittee of the Interstate Commerce Commission. Mr. Eastman made a 
complete and able analysis of the Bill. Other organizations appearing 
included the National Industrial Traffic League, ably represented by Mr. 
Fulbright and Mr. Luther M. Walter. The Short Line Railroad Asso- 
ciation was ably represented by Mr. Clarence A. Miller, and several 
traffic organizations and shippers were ably represented by Mr. Harry 
C. Ames. 

Following the hearing some changes were made in the Bill ecor- 
recting in part the objectionable features. The substitute Bill failed to 
pass at this Session, but will probably be on the calendar for considera- 
tion when the Congress again convenes. 

Respectfully submitted, 
Special Committee on Reorganization of 
Government Departments. 
Epwarp 8. Brasuears, Chairman 
Minton P. BauMAN 
R. C. Fusricht 
CLARENCE A. MILLER 
September 1, 1937. Emer A. Suir 


490 





rm @(ninty 


—Lf 


rena n oO. =o 


nn wea 


SEPTEMBER, 1937 





July 6, 1937. 
Re: S-2700—GoveRNMENT REORGANIZATION BILL. 


Senator Joseph T. Robinson, Chairman, 

Select Committee on Government Organization, 
Senate Office Building, 

Washington, D. C. 


Dear Senator Robinson: 


The Association of Practitioners before the Interstate Commerce Commission is 
an organization composed of something over 1,900 lawyers and transportation 
experts representing all types of carriers and every kind of industry which has to do 
with operations of rail, water and motor carriers which are subject to the jurisdic- 
tion of the Interstate Commerce Commission. It has members in every State and 
takes no position on any national legislation unless the position is considered to be 
in the common interest of shippers, carriers and the public. 

Soon after the President submitted to Congress his message with respect to the 
reorganization of government departments a committee of this Association made a 
study of the same insofar as the Interstate Commerce Commission might be 
affected thereby. Following this a meeting was held of the Executive Committee of 
the organization, which decided to submit to a referendum vote by the members 
the question of whether or not the Association should oppose any reorganization or 
impairment of the control of the Commission over its functions and organization. 
By a vote of approximately 100 to 1 the members decided that the organization 
should oppose any such legislative proposals. 

The work of the Commission involves determination of intricate and technical 
questions as well as important conflicts of interest. While its work is largely legis- 
lative in character the volume of administrative detail and the technical character 
of the service required makes it most important that the Commission not only be 
left free to determine its policies within the principles laid down by the legislation 
defining its jurisdiction, but also it should be permitted to determine its personnel 
and its needs for carrying on its work. Of course, we realize that such determina- 
tions are subject to the ordinary process common to budgets of all government 
agencies, but the Commission is an arm of Congress, is responsible under the law 
directly to Congress and so long as its services are primarily legislative we believe 
that Congress alone should determine the sphere of its jurisdiction and any limita- 
tions to be placed upon its activities. 

Our Association has a special committee to deal with this subject of which the 
undersigned is Chairman. e are making a careful study of S-2700 and will like- 
wise study any other legislative proposals which may be filed. We respectfully wish 
to be recorded as opposing any legislation which is contrary to the principles above 
set forth and, furthermore, we would like the opportunity to be heard when the 
committees of Congress set hearings on such proposals. 


Respectfully submitted, 


Epwarpb S. BRASHEARS, 
Chairman of the Special Committee on Proposed 
Reorganization of Government Departments. 











Report of the Special Committee on the Revision 
of the Constitution and By-Laws, 1936-37 


To the Executive Committee of the 
Association of Practitioners before the I. C. C.: 


The undersigned Special Committee appointed to consider revision 
of the Constitution and By-Laws of the Association submits the follow- 
ing report : 

CONSTITUTION 


Articte III 
Qualifications for Membership 


Any person to whom a certificate has been granted to practice before the Inter- 
state Commerce Commission shall be eligible to membership in this Association. 


We propose revision of this Article so that it will read: 


Any person to whom a certificate has been granted to practice before the Inter- 
state Commerce Commission may make application for membership in this Associa- 
tion. 


As presently worded it might be contended that under this Article 
anyone holding a certificate to practice before the I. C. C. is automati- 
cally entitled to hold membership in the Association upon making appli- 
cation for same. The Committee does not accept such an interpretation 
in view of the requirements provided in Article IV as to the election of 
members. However, we suggest revision of this Article so that there will 
be no possibility of its being misconstrued. 


ArTicLe IV 
Election of Members 


Section 1. A person who has been granted a certificate by the Interstate Com- 
merce Commission to ey before it may file a written application for membership 
in this Association with the Secretary accompanied by statements of two members of 
the Association certifying as to the character, fitness and qualification of applicant. 
The Secretary shall refer all applications with accompanying certifications to the 
Committee on Membership, which Committee after full investigation shall submit its 
report and recommendations to the Executive Committee which shall have authority 
to approve or disapprove the application. Three-fourths of the members of the 
Executive Committee present and voting shall be required for election. 

Section 2. Any member or any person eligible for membership in the Association 
and nominated and elected as above provided may become a life member of the Asso- 
ciation upon written notice to the Treasurer and payment of the sum of $50.00 for 
such life ag acy Such payment when made shall be in full of all dues to the 
Association during the life of such member. 

Section 3. Members of the regulatory bodies of the several States and the Dis- 
trict of Columbia, having jurisdiction over common carriers by railroad, may upon 
application and approval thereof by the Executive Committee, and payment of dues 
hereinafter provided for, become members of the Association, irrespective of whether 
or not they have applied to and received a certificate from the Interstate Commerce 
Commission. 

Section 4. Members of the Interstate Commerce Commission shall, ex officio, be 
honorary members of this Association. 
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We propose revision of this Article so that it will read: 


Section 1. Such person may file a written qpotsetion for membership in this 
Association with the Secretary. The Secretary shall refer all applications to the Com- 
mittee on Membership, which Committee after full investigation shall submit its 
report and recommendations to the Executive Committee which shall have authority 
to approve or disapprove the application. Three-fourths of the members of the 
Executive Committee present and voting shall be required for election. 

Section 2. Any member or applicant for membership nominated and elected as 
above provided, may become a life member of the Association upon written notice to 
the Treasurer and payment of the sum of $50.00 for such life membership. Such pay- 
ment when made shall be in full of all dues to the Association during the life of 
such member. 

Section 3. Members of the regulatory bodies of the several States and the Dis- 
trict of Columbia, having jurisdiction over common carriers by railroad, may upon 
application and approval thereof by the Executive Committee, and payment of pre 
hereinafter provided for, become members of the Association, irrespective of whether 
or not they have applied to and received a certificate to practice from the Interstate 
Commerce Commission, 

Section 4. Members of the Interstate Commerce Commission shall, ex officio, be 
honorary members of this Association. 


The revision of Section 1 eliminates the requirement that applica- 
tions for membership be ‘‘ accompanied by statements of two members of 
the Association certifying as to the character, fitness and qualifications 
of applicant.’’ This provision has little practical application when con- 
sidered in connection with the functioning of the Committee on Educa- 
tion for Practice before the Commission and Admission to Practice. This 
Committee, with the cooperation of the Commission and functioning 
through regional sub-committees, investigates and reports on the qualifi- 
eations of all applicants:for permission to practice before the Commis- 
sion. The reports of these regional sub-committees should be utilized in 
considering applications for memberships in the Association, as it must 
be admitted that it is a practical impossibility for the Membership and 
Executive Committees to ascertain the fitness of each applicant for mem- 
bership in the Association. The determination of the regional sub-com- 
mittees should be sufficient, under ordinary circumstances, to determine 
the fitness of applicants for membership. 

It is suggested that the form of application for membership be 
revised to eliminate the necessity of having two members endorse the 
application. 

In forwarding the applications for membership to the Membership 
and Executive Committees the Executive Secretary should attach a re- 
port of the findings of the regional sub-committees. With this informa- 
tion it is believed that these Committees are in position to act on the 
applications before them. 

The revision of Section 2 is suggested in order to harmonize the 
wording of this Section with the changes proposed as to Section 1 and 
also as to Article I. 

No changes are suggested as to Sections 3 and 4 of this Article. 
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ARTICLE V 
Officers 


The Officers of the Association shall be: 

A President, 

Three Vice-Presidents—one for each of the three territorial districts into which 
the United States is divided as recognized by the Interstate Commerce Commission. 

A Secretary, 

A Treasurer, 

A Chairman of the Executive Committee, 
and such other officers as may hereafter be authorized. 

An Executive Secretary to be appointed by the Executive Committee to hold 
office at the pleasure of said Committee. He need not be a member of the Association. 

The President and the three Vice-Presidents shall not be eligible for immediate 
re-election to their respective offices. 


We propose revision of this Article so that it will read: 


The Officers of the Association shall be: 

A President, 

Three Vice-Presidents—one for each of the three territorial districts into which 
the United States is divided as recognized by the Interstate Commerce Commission. 

Secretary, 

A Treasurer, 

A Chairman of the Executive Committee, 
and such other officers as may hereafter be authorized. 

An Executive Secretary, who need not be a member of the Association, to be 
appointed by the Executive Committee to hold office at the pleasure of said Com- 
mittee. 


The President and the three Vice-Presidents shall not be eligible for immediate 
re-election to their respective offices. 


The only change in wording suggested in connection with this 
Article has reference to that paragraph which deals with the Executive 
Secretary. In view of the changes previously proposed the Committee 
feels that the opportunity should be utilized to have this Article revised 
so that its wording will give proper recognition to our present Executive 
Secretary. 

No further changes seem necessary or desirable in connection with 
the Constitution and no changes in the By-Laws are suggested. 


Respectfully submitted, 


M. P. BauMAN 

J. N. Davis 

H. G. Scuap, Chairman. 
September 1, 1937. 





Government Reorganization and the I. C. C. 


HE Senate Select Committee on Government Organization held a 
hearing on August 9th on S. 2700, the Robinson Government Reorgan- 
ization Bill, the hearing being devoted primarily to the Interstate Com- 
merce Commission. Opposition to the bill so far as it relates to the Inter- 
state Commerce Commission, and to its independence as an agency of 
Congress, was voiced by Commissioner Joseph B. Eastman who was 
presenting the views of the Commission, by Edward 8. Brashears and 
Elmer A. Smith, representing the Association of Practitioners before the 
Interstate Commerce Commission, by R. C. Fulbright and Luther M. 
Walter, representing the National Industrial Traffic League, by Clarence 
A. Miller, representing The American Short Line Railroad Association, 
and by Harry C. Ames, representing the New Jersey Industrial League, 
and others. The statements of Messrs. Brashears and Smith follow. 


Statement of Edward S. Brashears, Chairman, Special Committee 
of Association of Practitioners Before the Interstate 
Commerce Commission 


My name is Edward S. Brashears. I am a member of and appear on 
behalf of the Association of Practitioners before the Interstate Commerce 
Commission. 

This organization is an association in the nature of a bar association 
containing in its voluntary membership those who are admitted to prac- 
tice before the Interstate Commerce Commission. 

It has in its membership approximately two thousand of such prac- 
titioners scattered throughout the United States. 

The nature of the practice before the Commission involves the 
representation of railroads, motor carriers, shippers and consignees and 
others who are parties to action before the Interstate Commerce Commis- 
sion. 
The effect of the Bill under consideration upon the independence 
of the Interstate Commerce Commission has been the matter of careful 
study by a special committee of the Practitioners Association and the 
matter of this legislation was submitted to a referendum vote of the 
membership of the Association, which membership, by a vote of approxi- 
mately 100 to 1, authorized the opposition which we present here today. 

A majority of the membership of the Association voted in opposition 
and that majority represents a ratio of 100 to 1 of those voting against 
opposition. 

This Association, representing as it does the varied interests involved 
before the Commission, views with alarm any legislation which would 
tend to impair the independent action of the Commission with respect to 
matters subject to the Commission’s regulation. 

We believe that this proposed Bill, Senate 2700, would materially 
handicap the Commission in performance of its duties and interfere 
with its independence. 

Matters before the Commission are matters involving the transporta- 
tion systems of the country and the interests of the public as related 
thereto. 
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Before that Commission come competing railroads, competing truck 
lines and competing water lines and these rail lines, truck lines and water 
lines as one type of transportation competing with another. 

Also, the shippers are constantly parties of interest or have their 
interests involved. 

The importance of these matters very probably prompted the estab- 
lishment of this agency as an arm of Congress and an independent body. 

This body functions by use of examiners, a law staff and certain 
specialists, all of whom must, as an essential to independent consider- 
ation, be responsible to the agency on which the responsibility by law 
has been placed. 

In my opening discussion of the matter, I particularly want to 
avoid, in conservation of the time of the Committee, any duplication in 
the nature of analytical discussion of the proposed legislation. 

I will, therefore, leave the analytical discussion for those who follow 
me, contenting myself, by reason of time limitation, with the general 
statement that, in our judgment, the elimination with respect to the 
independent agencies is so limited in character as to leave subject to the 
exercise of the power by the Act given so many matters as to seriously 
threaten interference with the independent functioning of the Interstate 
Commerce Commission, which Commission’s reputation for fair and im- 
partial consideration has fully justified the confidence which the Congress 
has imposed in that Commission as an arm of the legislative branch of the 
Government. 

Independence of functioning demands independence of action with 
respect to personnel, with respect to budgets and with respect to internal 
organization no less broad than that which by the Interstate Commerce 
Commission is now enjoyed. 

The discussion will be continued on behalf of this Association by Mr. 
Elmer Smith, and Mr. Harry Ames, both members of this Association, 
representing different interests. 





Statement of Elmer A. Smith, Member, Special Committee of 
Association of Practitioners Before the Interstate 
Commerce Commission 


My name is Elmer A. Smith. I am General Attorney of the Illinois 
Central Railroad Company with offices in Chicago. For the past fourteen 
years my work has been very largely devoted to cases arising before the 
Interstate Commerce Commission and the State Commissions involving 
the regulation of railroads. 

I am appearing here, however, as a member of the Association of 
Practitioners before the Interstate Commerce Commission and at the 
direction of the Executive Committee of that Association. The member- 
ship of the Association is confined to those who practice before the Inter- 
state Commerce Commission. It includes both lawyers and non-lawyers 
who represent all types of carriers subject to regulation by the Commis- 
sion, and every kind of industry and business that has an interest in the 
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rates and services of carriers by rail, water and motor that are subject 
to the Commission’s jurisdiction. 

Following the President’s message to Congress respecting the re- 
organization of government departments, a committee of this Association 
made a special study of the same insofar as the Interstate Commerce 
Commission might be affected thereby. Later it was concluded to submit 
to a referendum vote of the members of the Association the question 
whether or not the Association should oppose any reorganization of the 
Commission, or impairment of the control of the Commission over its 
functions and organization. By a vote with a ratio of 100 to 1, the mem- 
bers decided that the Association should oppose any such legislative pro- 
posals. 

There are just a few points to which we respectfully direct the Com- 
mittee’s attention. We desire in the first place to emphasize the standing 
and prestige that the Commission has attained over its existence of fifty 
years and the reasons that have given the Commission the standing it 
now has and the respect in which it is held, matters that in our judg- 
ment should weigh heavily in passing upon any reorganization plan that 
affects or may affect in any way the Commission. 

It will not be our purpose here to call attention to what students of 
administrative law and tribunals have said respecting the Commission 
and its accomplishments. Even of greater significance is the fact that 
the Commission has the respect of those who are closest to it and whose 
interests are directly affected by what it does. We refer first to those 
whose daily work places them in contact with the Commission who appear 
before it, and who observe at first hand its administrative processes, 
and secondly to those who are directly affected by what the Commission 
does, namely shippers, communities and carriers, in other words, the 
public. 

We do not mean to say that the Commission is looked upon as in- 
fallible and that every decision that it makes meets with the unqualified 
approval of all the litigants before it. There must be losers in a 
litigated case before an administrative tribunal such as the Commission, 
just as there must be losers in court. What we do mean to say is that 
those whose work brings them in contact with the Commission and its 
activities appreciate the complicated questions that are presented to it, 
the fairness of its approach to these questions, the full hearing that the 
Commission accords everyone who appears before it, no matter how large 
or small his interest may be, and the aim and purpose of the Commission 
to exercise its powers, as the Supreme Court said they were expected to 
be exercised, in the coldest neutrality. This exercise of the powers of 
the Commission in the coldest neutrality and its independence constitute 
the foundation for the respect that the practitioners before the Commis- 
sion, the railroads and the shippers have for the Commission. These are 
the reasons for the prestige and standing that the Commission now 
possesses. 

The Commission is, moreover, now an essential part of our system 
and scheme of government. It stands out today as the very pattern and 
exemplar of administrative tribunals in this country; and its decisions 
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and the decisions of the court construing its decisions constitute the body 
of administrative law that exists in this country today. But the Com- 
mission is more than this. The Commission is today an essential part of 
a democratic way of life. The increasing complexity of the machine age 
has necessitated, as every lawyer knows or ought to know, the creation of 
administrative tribunals, to deal, as one eminent student of the law has 
said, with new conflicts and new types of controversies. Sir William 
Holdsworth recently said that the maintenance of the supremacy of the 
law over all persons and causes is the first condition precedent for a 
stable government, and indeed for any sort of a civilized life. We only 
need to look in the world around us to realize how true this is. Certainly 
the Commission in its administration of the Act, in the manner in which 
it has exercised its powers, has made a real contribution to the supremacy 
of the law in these newer types of conflicts and controversies. The ad- 
ministrative tribunal has now become an essential instrument of a demo- 
cratic form of government. It is the Commission that has pointed the 
way to this achievement. 

Mr. Justice Stone put it well when he recently said that looking back 
over the fifty years since the establishment of the Interstate Commerce 
Commission, no one could seriously doubt the possibility of establishing 
an administrative system which can be made to satisfy and harmonize 
the requirements of due process and the common-law ideal of the su- 
premacy of the law on the one hand, and the demand on the other that 
government be afforded a needed means to function, freed from the 
necessity of strict conformity to the traditional procedure of the courts. 

Mr. Justice Stone also said that the theories firmly established in 
this country of due process and of the supremacy of the law over official 
action afford that protection of individual right and justice which is the 
ideal of the common law, that the time has come for a more ready recog- 
nition that the procedures worked out by administrative bodies have 
realized this ideal largely without the intervention of the courts, and 
that they have set up standards for the appraisal of the specialized ex- 
perience with which they are concerned which courts could have formu- 
lated, if at all, only more tardily and with far greater difficulty. All this 
the Commission has done as an independent body, but working within 
the framework of the law as laid down by Congress. 

It does not seem to us that it is putting it too strongly to say that 
the continuance of the democratic idea] that is embodied in our heritage 
of liberty and law may be to a very large extent dependent upon the in- 
creasing use of administrative tribunals, to deal with the controversies 
that are but the reflection of the conflicts of our social and economic life 
today, and their functioning in such a way as to command the respect 
and the confidence of those who are affected by their decisions. 

The Commission’s essential job is the hearing and determination of 
controversies between those who pay and those who serve. All its funce- 
tions are addressed to the ultimate question, essentially a legislative one 
and not an executive one, of what is a reasonable rate, what is a nondis- 
criminatory rate and a nonprejudicial rate. The instant that the Com- 
mission reaches the fundamental question of what is a lawful rate, what 
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should be the relationship of one rate to another, it touches conflicting 
interests, and its decisions affect of course not only the parties immedi- 
ately before it but the public at large. Now the continued usefulness 
and success of the Commission in this, the administrative field, depends 
in our judgment upon the respect that the parties have for the Commis- 
sion who appear before the Commission and whose interests are affected 
by its decisions. They cannot possibly have the respect that they should 
have for the Commission as an administrative tribunal unless they feel 
deep in their hearts that when they present a case to the tribunal that 
ease will be decided on the facts submitted at an open hearing, that those 
facts will be impartially weighed and the decision reached and within the 
framework of the law that controls the Commission’s discretion and 
action. Only an independent tribunal, independent in every way, having 
control, within the framework of the law of course, over its organization, 
its functions, its personnel, the assignment and division of its work, and 
the heads and chiefs of its bureaus, can achieve such a result. The Com- 
mission’s usefulness and its capacity to function as a necessary part of 
our system of government would, we believe, be impaired if any steps 
are taken that will affect its independence and its freedom to control its 
ewn work, its functions, its organization, and its personnel in such a way 
as will enable it best to discharge the legislative tasks imposed upon it 
by Congress of regulating the rates and services of interstate carriers. 

We submit, therefore, that nothing whatever should be done that 
will impair to any extent the essential independence of the Commission, 
and that the Commission should be left free, as Congress has left it free, 
to exercise its powers within the framework of the law laid down by 
Congress, of which it is the agent. The Commission has no policy of its 
own except the policy laid down in the law passed by Congress. And to 
suggest, as has been suggested, that the Commission should be placed 
within a department, that its policies may be coordinated with other 
policies of the executive who happens to be in power at the particular 
time, is to misapprehend completely the place of the Commission in our 
governmental scheme. The Commission, as the Supreme Court has 
said, is an arm of Congress. Its work is predominantly legislative in 
character. Congress would be doing everything that the Commission is 
doing, except possibly entering reparation orders, had it not concluded 
that the complicated questions that arise as a result of the transportation 
of persons and property in interstate commerce could better be deter- 
mined by an administrative tribunal guided by the principles laid down 
by Congress. 

It seems to us, therefore, that the fundamental question presented 
to Congress is whether Congress as a matter of governmental policy, 
taking into consideration the complicated relations of mankind in a 
machine age, the increasing importance of administrative tribunals in 
the adjustment of these relations, and the necessity of extending the 
rule of law to these relations, should now run the risk of impairing to 
any extent whatever the continued capacity of the Interstate Commerce 
Commission to perform in a way that commands respect and confidence 
what has become an essential function of government. 
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We believe, as stated by the Brookings Institution, that the control 
to any extent of an administrative tribunal by the Executive would 
almost of necessity control the policy of that tribunal. Certainly to give 
the Executive the power to reorganize the Commission, to regroup it, to 
transfer a part of any of its functions to the jurisdiction and control of 
another agency, to abolish a part of any of its functions, and to control 
the appointments of its personnel and the maintenance of its personal 
records, would mean in the end that the Commission would be deprived 
of taking those steps and of establishing those ways and means that 
would enable it most effectively to carry out the duties imposed upon it 
by Congress. The Commission knows as a result of its fifty years of ex- 
perience better than anyone else what its internal organization should 
be, and the manner in which its work can best be carried on to enable it 
to discharge its task. 

The Commission’s organization, the division of its functions, the 
establishment of bureaus, and the control over its personnel are all just 
as much a part and parcel of the stream of the administrative process 
as the holding of a hearing and argument and the consideration of evi- 
dence. They all lead to the final act in this process—the decision of the 
Commission on the facts. To borrow the language of Professor Sharf- 
man, the administrative process is a seamless web, and can not be sepa- 
rated into bits and pieces. It seems to us that those who propose 
Executive control over the Commission, or its organization, or functions, 
or personnel, are in the end distrustful of a democratic way of life. In 
our day and age with the examples of other nations before us, we ought 
to do everything that we can to build up and strengthen the processes 
of a democratic government, and we submit that one way to bring this 
about is to protect and preserve the integrity and independence of a 
regulatory tribunal such as the Interstate Commerce Commission. 

The control of the social relations of mankind in our day and age 
will require probably more administrative tribunals instead of fewer. 
If we are to have in this country a continuance of the rule of law, those 
tribunals must attain the same respect that is given our courts. They 
must exercise their powers, to use again the language of the Supreme 
Court, in the coldest neutrality. The parties whose work brings them 
before the Commission believe that these results cannot be achieved un- 
less the Commission’s independence is preserved and maintained. 

It was said of Judge Cooley, the Commission’s first Chairman, that 
he exalted the Commission, made its foundations broad and strong, and 
made it a tribunal of justice in a field and for a class of questions where 
all was chaos before. The Commission has pointed the way to the 
extension of the rule of law and order over questions which a few decades 
ago were thought to be above and beyond that rule. The achievements 
of the Commission and the reasons for those achievements should not be 
ignored in our judgment in now considering the extent to which the Com- 
mission should be subjected to Executive control. 

The Commission, acting of course under the direction and super- 
vision of Congress, has won the public confidence under its present 
‘ organization and the present control that it has of its organization, its 
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functions, the division of its work, its personnel, and the appointment 
of the heads of its bureaus and divisions, as an independent tribunal. 

The practitioners before the Commission submit that the proposed 
bill should be rewritten so as to exempt the Interstate Commerce Com- 
mission from any of its provisions. 





Subsequently, Chairman Byrnes introduced S. 2970, which elimi- 
nates some of the features of S. 2700 with respect to which objection was 
made. Two paragraphs of the new bill, however, are still objectionable. 

Section 203 reads: 


“The President, by and with the advice and consent of the Senate, shall 
make appointments to fill any vacancy in any office or position of head of any 
bureau, division, service, or other similar agency which is in or under the juris- 
diction or control of and is directly responsible to the head of an executive 
department, independent establishment, or independent agency, but only if the 
President finds that such office or position is policy determining in character. 
Any determination by the President that any such office or position is policy 
determining in character shall be final, and the power of the President to make 
-_ determination shall expire three years after the date of enactment of this 

oe.” 


This section seems to be objectionable because it is possible of inter- 
pretation in such manner as to require the President to make the ap- 
pointments heretofore resting in the Interstate Commerce Commission 
itself. 

Section 204 (a) reads: 


“In addition to the authority vested in the President by the civil-service 
laws, the President is authorized to cover into the classified civil service any 
offices or positions in any agency of the executive branch of the Government, 
and in any corporation a majority of the stock of which is owned by the United 
States and of which no member of the board of directors is elected or appointed 
by private interests, except offices or positions to which appointments are 
required to be made on te President by and with the advice and consent of 
the Senate: Provided, That in the case of any such corporation organized under 
the laws of any State, fey my or possession of the United States en | 
the Philippine Islands), or the District of Columbia, the President is authorize 
to direct that such action be taken as will require appointments to such offices 
or positions in such corporations to be made in accordance with the civil- 
service laws, but such action shall not be inconsistent with the laws under which 
such corporation was organized or with the charter or articles of incorporation 
of such corporation.” 


This section would seem to place under civil service offices hereto- 
fore subject to the Interstate Commerce Commission or heretofore filled 
by the Interstate Commerce Commission from civil-service rolls under 
agreement. 





Reorganization of I. C. C. and the Duty of 
Practitioners Toward It 


An Analysis of Pending Legislation 


By Harry C. Ames, 
Member of the District of Columbia Bar. 


The first concrete legislation growing out of the so-called Brown- 
low-Merriam report on reorganization of the government departments 
took the form of 8S. 2700 introduced by the late Senator Robinson. 

Public hearings were had before the Select Committee of the Senate 
on Reorganization, headed by Senator Byrnes, and various interests ap- 
peared through counsel in opposition to the terms of the Bill as applied 
to the Interstate Commerce Commission (hereinafter called the Com- 
mission). A complete resumé of that testimony was published in the 
August 14 issue of the Traffic World and will not be repeated here. 

After conclusion of these public hearings, and presumably acting on 
the criticisms there made against the Robinson Bill, two new Bills 
(S. 2969 and S. 2970) were introduced by Senator Byrnes in the last 
week of the session just concluded. It is understood, however, that S. 
2970 embodies the last thought on the subject. There has been no pub- 
lic hearing on this Bill. 

It shall be the purpose of this analysis, therefore, to point out as 
briefly as possible the fundamental differences between the Robinson 
Bill (S. 2700) and the Byrnes Bill (S. 2970) in order to bring clearly 
before the members of our organization (a) the things originally at- 
tempted, (b) the objectionable features thus far deleted, and (c) those 
which remain in the new Bill. The latter will no doubt come up for con- 
sideration in the second session of this Congress and we should avail 
ourselves of the interim opportunity to bring our views to the attention 
of the Senators and Representatives from our respective states and 
districts. 

At the outset it should be made clear that neither the writer nor 
any reasonable person should find quarrel with a bona fide effort to 
reduce governmental expenditures and duplication of effort. At the 
same time we should be alert to forestall any result which would inter- 
fere with the independent and impartial administration of the Inter- 
state Commerce Commission Act under the guise of economy or any 
other catch phrase. 

Coming now to the provisions of the original Senate Bill on reorgani- 
zation (S. 2700), the opposition, so far as it affected the Commission, was 
directed in the main to the following provisions: 


(1) That in Section 1(f) under the title “Declaration of Standards” which 
vested power in “the President” to investigate and determine “what changes are 
necessary” in order to “segregate routine administrative and executive functions 
from regulatory functions,” 
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(2) The corollary to that power to “investigate and determine” also con- 
ferred under the title “Power of the President” in Section 2(c) to “transfer to 
an executive department” such “routine administrative and executive functions 
which are common to other agencies of the government” including among such 
functions so to be transferred, “the appointment of personnel.” 


(3) absolute power conferred in sub-paragraph (1) of Section 2 to “Re- 
group, coordinate, consolidate, reorganize, or segregate the whole or any part 
of any agency,! or the functions thereof. 


(4) The “appointing” power conferred upon the President in Section 203. 


These shall be discussed in the order of their statement, showing 
first the scope of the ‘‘old’’ Bill (S. 2700) and secondly the modifications 
thereof contained in the ‘‘new’’ Bill (S. 2970). 


(1) “Routine Administrative and Executive Functions” 


The provision in paragraph (f) of the ‘‘ Declaration of Standards’’ 
in S. 2700 ‘‘To segregate routine administrative and executive func- 
tions from regulatory functions’’ is deleted entirely in 8. 2970. This is 
a decided improvement because it developed at the public hearings that 
no one, not even the sponsors of the plan, could, with even the remotest 
degree of certainty, define a ‘‘routine’’ function, or state whether the 
word ‘‘routine’’ was intended to modify both ‘‘administrative’’ and 
“‘executive,’’ or merely ‘‘administrative’’ functions. 


(2) Transfer of “Routine” Functions to an Executive Department 


After eliminating the segregation of routine functions, as above 
described, from the standards set by the Act, the new Bill (S. 2970) also 
eliminates in its entirety subsection (c) of Section 2.? 

This is one of the most important and gratifying changes made in 
the new Bill. It will be noted that subsection (c) of S. 2700, quoted in 
footnote,? not only provided for the transfer of ‘‘routine administrative 
and executive functions of any independent establishment to an execu- 
tive department,’’ but went further and provided for such transfer in 
respect of the ‘‘appointment of personnel.’’ Further, the term last 
quoted is not limited to such ‘‘personnel’’ as might be engaged in ‘‘rou- 
tine’’ duties, but is all inclusive. 


_ Under the title “definitions” (Section 5) the word “agency” is made to include 
“independent establishments” such as the Commission. 


2S. 2700, Section 2(c): “The President is authorized by executive order to 
transfer to an executive department any of the routine administrative and executive 
functions of any independent establishment which are common to other agencies of 
the government, such as the preparation of estimates of appropriations, the ap- 
pointment of personnel and the maintenance of personnel records, the procurement 
of material, supplies and equipment, the accounting for public funds, the rental of 
quarters, and related matters.” 
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Deletion of this paragraph will dispose of the impossible task of 
segregating and transferring the so-called (but never defined) ‘‘routine’’ 
functions, but the ‘‘appointment of personnel”’ is still retained in the 
new Bill in an even more objectionable form which shall be discussed 
under heading (4). 


(3) The Power, Among Others, to ‘“Reorganize”’ an Independent 
Establishment Within Itself — 


In the late Senator Robinson’s Bill (S. 2700) the President was 
given the power, among others, to: 


Regroup, coordinate, consolidate, reorganize, or segregate the whole or any part 
of any agency,® or the functions thereof. 


powers stated in subsection (a), paragraphs (1) to (4) inclusive. 
This power was not affected in any manner by the provisions of subsec- 
tion (b), provisions (1) to (6) inclusive, setting up limitations on the 
powers stated in subsection (a), paragraphs (1) to (4) inclusive. 


At the public hearings on 8. 2700 Senator Byrnes insisted that it 
was not ‘‘intended’’ by this provision to confer power in the President 
to ‘‘reorganize’’ a body like the Interstate Commerce Commission. But 
there the statute stood with no ambiguity and it is well settled that 
where ambiguity does not exist, there is no room for construction. 

It is significant that in the new Bill (S. 2970) this paragraph is 
reproduced unchanged, but there is now a definite limitation in sub- 
section (b) (4) which reads: 


Nothing in subsection (a) shall be construed to authorize the President——(4) to 
regroup, coordinate, reorganize, or segregate the whole or any part of——any 
independent establishment, or the functions of any of them. 


thus rendering the ‘‘power’’ innocuous so far as the Commission is con- 
cerned—another very helpful amendment. 


(4) The Appointment of Personnel. 


We have thus far seen that in deleting entirely the provisions regard- 
ing the segregation and transfer to an executive department of ‘‘routine 
administrative and executive functions,’’ and in making the power to 
‘*reorganize’’ etc., inapplicable to the Commission, the objectors to the 
Robinson Bill have accomplished much in the way of improvement. 

The new Bill, however, contains provisions with respect to the 
appointment of personnel which, if retained, will have just as harmful 
effect on the activities of the Commission as those we have succeeded in 
deleting. 

The seriousness and importance of this matter may be brought home 
by first making a direct comparison between S. 2700 and S. 2970 in 
respect of this question. 


8Recalling, of course, that an “agency” is defined as including an “independent 
establishment.” 
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Pausing for a moment to analyze subsection (c) of 8. 2700 (quoted 
in footnote,”) it will be seen that ‘‘the appointment of personnel’’ is 
authorized to be ‘‘transferred by an executive order—to an executive 
department.’’ While the term ‘‘appointment of personnel’’ is tied in 
with the term ‘‘routine administrative and executive functions,’’ it was 
argued before the committee that the ‘‘personnel’’ thus referred to was 
not necessarily the ‘‘personnel’’ engaged in the performance of ‘‘rou- 
tine’’ duties; but that the ‘‘appointment of personnel’’ was by the act 
classified as a ‘‘routine’’ function in and of itself. This is believed to be 
the proper construction of the statute. 

In any event it is plain that under subsection (ce) of S. 2700 the 
appointment of the entire personnel of the Commission was capable of 
being transferred to ‘‘an executive department.’’ As stated, that pro- 
vision has been deleted in its entirety by 8. 2970, so that the appoint- 
ment of the ‘‘personnel’’ of the Commission so far as it is conducted 
through Civil Service channels is left by the new Bill in existing hands. 

In respect of ‘‘key positions’’ not filled through Civil Service, the 
situation is different. The Robinson Bill covered such positions in See- 
tion 203 which provided : 


(a) Hereafter any office or position in any agency of the Government to 
which an appointment is authorized to be made by the President alone shall be 
filled by appointment without term by the head of the executive department, 
independent establishment, or independent agency in or under the jurisdiction 


of which such office or position is located, except (1) any office or position 
which the President finds is policy-determining in character, and (2) any office 
or position of head of any bureau, division, service or other similar agency 
which is in or under the jurisdiction or control of and is directly responsible to 
the head of an executive department, independent establishment or independent 
agency. 


(b) Hereafter the President, by and with the advice and consent of the 
Senate, shall make appointments (1) to fill any vacancy in any office or position 
of head of any bureau, division, service, or other similar agency of the type 
referred to in clause (2) of subsection (a) of this section, and (2) to fill any 
a in any office or position which the President finds is policy-determining 
in character. 


The opening portion of that section would lead one to believe that 
the President was divested of a considerable portion of his appointing 
power in favor of the head of ‘‘an executive department.’’ When the 
exceptions are considered, however, the divestiture becomes illusory. 
The positions first excepted are those which the President finds are 
‘policy-determining in character,’’ and secondly those as heads of any 
“bureau, division, service, or other similar agency which reports 
directly ‘‘to the head of an independent establishment .’ This 
latter would clearly include all bureau and division heads in the Com- 
mission, as well as its Secretary. 

Now, having taken away by paragraph (a) the power to appoint 
for these two types of positions from the ‘‘head of an executive depart- 
ment,’’ the same section in paragraph (b) gave such appointing power 
back to the President ‘‘by and with the advice and consent of the Sen- 
ate.’’ 
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This section is changed in S. 2970 from the standpoint of composi- 
tion but, in effect, is made even more drastic by the new Bill which pro- 
vides : 


The President, by and with the advice and consent of the Senate, shall make 
appointments to fill any vacancy in any office or position of head of any bureau, 
division, service, or other similar agency which is in or under the jurisdiction or 
control of and is directly responsible to the head of an executive department, 
independent establishment, or independent agency, but only if the President 
finds that such office or position is policy determining in character. Any de- 
termination by the President that any such office or position is policy determin- 
ing in character shall be final, and the = of the President to make such 
determinations shall expire three years after the date of enactment of this act. 


The first thing to be noted is that here there is no separate listing 
of positions styled in the Robinson Bill as (a) ‘‘heads of bureaus, ete.,”’ 
and (b) ‘‘policy determining.’’ On the contrary this Bill gives the 
President power to appoint ‘‘heads of bureaus, etc.’’ only if he finds 
that such positions are ‘‘policy determining in character.’’ But—and 
here is the catch—the decision of ‘‘the President’’ as to whether a posi- 
tion is ‘‘policy determining in character’’ is made final. And, further, 
by limiting the operation of the Act to a period of three years, the 
term ‘‘the President’’ is converted into the term ‘‘this President.’’ 

Forgetting for the moment that the President is made the final 
arbiter of the term ‘‘policy determining’’ let us attempt to apply the 
term to heads of bureaus, ete., in the Commission. Which, if any, of 
these positions is in fact ‘‘policy determining.’’ Theoretically, at least, 
neither the Commission itself, nor its constituent membership is ‘‘ policy 
determining in character.’’ In Humphrey v. Umted States, 295 U. S. 
602, the Supreme Court, speaking of the Federal Trade Commission, 
said, at 624: 


The Commission is to be nonpartisan; and it must, from. the very nature 
of its duties, act with entire impartiality. Jt is charged with the enforcement 
of no ay 4 except the policy of the law. Its duties are neither political nor 
executive, but predominantly quasi-judicial and quasi-legislative. Like the 
Interstate Commerce Commission, its members are called upon to exercise the 
trained judgment of a body of experts “appointed by law and informed by 


experience.” 
If, therefore, the Commission, itself, is not a ‘‘ policy determining’’ body, 
it might well be urged that none of its ‘‘ bureau heads, ete.’’ could have 
that status. But can we find security in such a generality? Let us recall 
first of all that ‘‘the President’’ is made the final judge as to the meaning 
of the term. Let us recall, also, that while the chief function of the 
Commission—rate making—knows no policy ‘‘except the policy of the 
law,’’ the statute gives the Commission broad power to prescribe its own 
rules of procedure, ete., and the term ‘‘ policy determining’’ might well 
find lodgment through application to minor matters of policy within or 
underlying the broad policy relating to rate making. 

The same thing may be said as to the ‘‘policy determining’’ activi- 
ties of bureau heads. While it is doubtless true that the head of the 
Bureau of Motor Carriers, for example, formulates or determines no 
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broad policy without the approval of Division 5, there are no doubt mat- 
ters of minor policy which are intrusted to his diseretion. And the Act 
makes no distinction between broad policies and minor policies and 
there is no opportunity for review save as to the constitutionality of the 
delegation. 

Even more important, however, than the fear of the operation of this 
Act with respect to vacancies to be filled hereaf‘er and during the life 
of the Act, is its possible effect upon existing positions and their ineum- 
bents. At present there are more than 15 ‘‘key positions’’ in the Com- 
mission carrying salaries of $7,500 or more—a tempting morsel for 
political consumption. 

It is to be noted that the appointing power vested in ‘‘the Presi- 
dent’’ is to ‘‘fill any vaecaney by appointment.’’ It is settled that power 
to appoint, conferred upon a President, even though limited ‘*by and 
with the advice and consent of the Senate’’ carrics with it the power to 
remove. Myers v. United States, 272 U. S. 52.4. Arguing by analogy, 
does the power to ‘‘fill any vaeaney’’ by ‘‘appointment’’ carry with it 
the power to create such a vacancy by removal of the existing ineumbent 
if and when the President exercises his exclusive right to declare the 
position to be ‘‘policy determining in character’’? Offhand it would 
seem that if we are made to accept through legislation the premise that 
publie policy demands that the President should have the authority to 
declare what positions are ‘‘ policy determining in character’’ and that 
he should have the power of selecting those to fill those positions, his 
power to create vacancies therein by removal and thus build up his 
organization, might find support in the same arguments that were used 
in the Myers Case. 

If, therefore, we accept the affirmative of this view—or even if there 
is reasonable ground to believe in its affirmative character—it is plain to 
see where the power would lead us. It is unnecessary here to go into any 
eulogy of the Commission’s ‘‘key men,’’ either separately or collectively. 
Their record does that for them. Nor is it necessary to write at length 
of their importance to the Commission. Our duty is clear. We should 
do every thing within our power to keep the selection, appointment, and 
retention of these men in the hands of the Commission where it belongs. 

The Senate Committee in charge of this matter has been most liberal 
not only in aceording a full opportunity for hearing, but in weeding out 
many of the undesirable features of the Robinson Bill. The simple fact 
is that because of the retention of Section 203 in even more drastie form 
than in the original Bill they have not gone far enough. It is believed 
that if each of us will write our Senator or Representative explaining 
that the appointing power vested in the President by Section 203 of S. 
2970 will operate as a serious handicap to the Commission in the selee- 
tion and retention of men for its ‘‘key’’ positions, and the importance 


4While this removal power was limited in Humphreys v. United States, supra, 
to ‘ ‘executive officers,” there is food for thought in the proposition that the power 
conferred in Section 203 to fix “policy determining” positions puts such positions 
under the wing of the President to the same extent as are the “executive officers.” 
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of leaving the selection of these men in the hands of the Commission, we 
ean succeed in having this undesirable feature eliminated just as we 
have succeeded in respect of the others referred to. May we count on 
your cooperation ? 





“Labor” Wants I. C. C. to be Independent 


‘‘Labor,’’ a national weekly newspaper published by the standard 
railroad labor organizations, in its latest issue has the following to say 
with respect to the protection of the independence of the Interstate Com- 
merece Commission : 


‘‘The scheme to grant the President sweeping powers to ‘reorganize’ 
all departments of government has been revived after it had been semi- 
officially pigeonholed for this session. 


‘* As originally proposed by a board of three enthusiastic theorists, 
who had a little or no practical experience with the problem they were 
handling, the plan was extremely dangerous. For one thing, it placed 
such agencies as the Interstate Commerce Commission, the Federal Trade 
Commission, and the Federal Communications Commission under various 
members of the Cabinet, thus depriving those agencies of the independ- 
ence so essential to their proper functioning. 


‘*There is no particular reason why the reorganization scheme should 
be put through at this session, but whatever is done with it, great com- 
missions like those mentioned should not be turned over to the poli- 
ticians.”’ 
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